PROPOSED RULES

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
[50 CFR Part 17 ]

ENDANGERED AND THREATENED
WILDLIFE AND PLANTS

Proposed Determination of Critical Habitat
for the American Peregrine Falcon

The Director, United States Fish and
Wildlife Service (hereinafter, the Direc-
tor and the Service, respectively) here-
by issues a Proposed Rulemaking which
would determine a portion of the Criti~
cal Habitat of the American Peregrine
Falcon (Falco peregrinus anatum). This
Proposal is issued pursuant to Section 7
of the Endangered Species Act of 1973

(16 U.S.C. 1531-1543; 87 Stat. 884; here-
inafter the Act).

BACKGROUND

The American Peregrine Falcon is
among the rarest and most critically
Endangered birds in the United States,
and has been official listed as Endan-
gered since 1970. Much of the hope for
the survival and recovery of this species
depends upon the maintenance of suit-
able, undisturbed nesting sites. The Serv-
ice recognizes that areas containing such
sites may qualify for recognition as Crit-
ical Habitat as referred to in section 7
of the Act. A notice of intent to deter-
mine Critical Habitat for the American
Peregrine Falcon was published by the
Service in the FEDERAL REGISTER of May
16, 1975 (40 FR 21499-21500). Subse-
quently, in late 1975, the Director was
notified by the Region 1 Director of the
Service in Portland, and by the Director
of the California Department of Fish
and Game, that certain areas of north-
ern California, used for nesting by the
Peregrine, should be designated as Crit«
ical Habitat for the species. After eval-
uating this recommendation and sup-
porting "data, the Director determined
to proceed with the Proposed Rulemak-
ing. .

The areas delineated below have been
utilized extensively by Peregrine Falcons
within the last few years, and all con-
tain many excellent nesting sites for the
species. These areas also have or are
adjacent to high concentrations of pas-
serine birds, taken as prey by the Fal-
cons. The named zones referred to below
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were so designated for convenirnce by
field personnel. It is ¢mphosized that
these areas represent only smali seg-
ments of what inay be the overall Criti-
cal Habitat of the Amcricen Fercgrine
Falcon in the United States, and that
additional areas may be proposed for
designation in the near future.

EFFECTS OF THE RULEMAKIN

The effects of this determination cre
involved primarily with Section 7 of the
Act, which states:

The Secretary shall review other prorrams
administered by him and utilize such pro-
grams in furiherance ol the purposcs of this
Act. All other Federal deparuments grd agens
cies shall, in consulrzuon with sud with
the assiztance of the Sccretary, Llilize thelr
guthorities in ferthorence of the purposes
of his Act by carrying out programs ter the
conservation of end.npered rpocies and
threatened specics li-tod pursuailt 1o sec-
tion 4 of this Act and by taking such action
necessary 10 insure that nctions suthorized,
funded, or carried out by theia dn not jecp-
ardize the continued cxistence ¢f suck en-
dangered species and threatencd species or
result in the destruction or moditication of
habitat of such specics which 13 determined
by the Sccretary, alter (on.sc.li,atm as ap-
propriate with the afected States, to be
critical.

An interpretition of the term “Criti-
cal Habitat” tas published by the Fish
and Wildlife Service and the Nutional
Marine Fisheries wr\ ice in the Y'EnorAL
Rrc1sTER of April 22, 1075 (40 T2 17764-
17765). Some of the major points of that
interpretation are: (1) Critical Hibitat
could be the entire hiahitat of a specics,
or any poriion thercol, if any con-
stituent elenment is neceszsary 1o Lthe nor-
mal needs or survival of that species; (2)
gctions by a Federal agency aficcting
Critical Habitar ol a species would not
coniorm with 7

Section 7 if :‘v y actions
might be expected {o result in 2 recuction
in the numbers or digriuaam of tha
species of sufficient magnitude (o place
the species in turther jeoparcy, or re-
strict the potential and reasonable recov-
ery of that species; and (3) there may be
many kinds of aclions vwhich can be car=-
ried out within the Critical Habitat of &
species which would not be expected to
adversely aflect that spccies.

This last point has not been well un-
derstood by some persons. There has
been widespread and erronecis belief
that a Critical Habitat desicniaton is
something akin 1o establishmoent of &
wilderness area or wildlife refuge, and
automatically closes an arca to most
human uses. Actually, a Critical IIabitat
designation applie: only to Federal ogen-
cics, and essentially is an official noti-
fication to these anencies that their re-
sponsibilities pursuant to Section 7 of
the Act are applicable in a certain area.

A Critical Habitat desionation must be
based solely on biological factors. There
may be questiony of whether angd how
much habitat is critical, in accordance
with the pbhove interpreiation, or how to
best legally delineate this habitat, but
any resultant designation must corre-
spond with the best avallable biclogical
data. It would not be In accordance with
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the Jaw to involve othier motives; for
exanaple, to enlurge a Critical Habitat

ineaton 5o as te cover additienal
habiioy under section 7 provicions, or to
reduce a deiineaticn so that actions in
the emivted area would not be subject 10
cvaluation.

There mayv indeed Le legitimate ques-
tions of qelber, and to whai exwent,
certain kinds of actions would adversely
affect hslb_i SPeCcics, 'lnme questions.
however, are net relevant to the hiologi-
cal hasis of Critical Linhiwat delincavions.
Such questions shouild, and can more
convenicntly, be dealt with after Criti-
cal Habitat has heen dosignated. In this
resnect, thie Service 1 coeperation with
¢ther Fe" ril agencic: hes drawn up a
vet of guidaolines whieh, in part, estabe-
lich a con~uliation ard assistance proc-
¢ss for l‘:‘.p ng w evaluate the possible
efiects of actions on Critical Habiwat.

PusrLic CoMMINTS SOLICITED

The Director intends that the rules
s atdoplod be ss accurate as possible
henting the Crit 1 al Habitat of the

merican 1 mwlme Talecon. The Direc-
tor, therelere, '“::, to ebinin the come-
ments and mage oriso of  the public,
otlier cencerncd gov o‘mmntal apencies,
the scientlific comniunity, or any olher

interested pariy on thes e Pr opcnscd Rules.

Tinal promulgation ¢f Criticel Habiwat
reculations will take into consideration
the comuients recely f-d b. the Director.
Stuch comments and any additional in-
formution received may lMd the Director
to adovpt final regulations that difier from
this Proposal,

SUBMITTAL OF WRITTEN COMMENTS

Interested persons may participate in
this Rulema\nw by submitiing written
comments, preferably in iripiicate, to the
Director lF W3/LE)Y, UL Fish and wild-
life Service, 1P.O. Box 10153, Washington,
D.C. 20036, All relevant comiments res
coived no later than O_,iubfr 29, 1976 will
be considered. The Service will attempt
to acknowledre receipt ¢f comments, but
substantive responses to individual com-
ments may not be provided. Comments
received will be availshie for public in-
epection during nermal business hours
et the Scivice's Office in Suite 600, 1612
K Strect, N.W.,, Washingzton, D.C.

Dated: August 20, 1076.

Lynn A, GREENWALT,
Director, Fish and Wildlife Service.
Accordinely, i is hereby proposed to
amend 50 CERR Part 17
1. Bv amending the Table of Sections
for Subpurt F of Purt 17 {o read as
foilows:

Subpart F—Critical Habitat

0
d
g]

. * . . -

17.¢6  Amevican peregriue faicon.

2. By adding a new £ 17.68 reading as
follows:
£1317.68  Amcrican peregrine faleon.
The {ollowing arcns are critical hab-
fiat for the American Peregrine I'alcon
(F’aico poregrinus anatum) .

N
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CALIFORNIA—Dry Creek Zone: areas of
land, water, and airspace in Sonoiwaa Countv,
with the following components (At, Diabio
Base Mertdiand o (a2) TION R1IW Wi, of 8W:
Sec. 6, Wil; of NW!; Sec. 6, NW!, of NWi,
Sec. 7; TION RI2W Sec. 1, E'; of NE!: Sec.
2, 8Wi,; of NE'; Secc. 2, EE!} Secc. 2, E!. of
SWi; Sec. 2, S of NWi; Sec. 2, Wi, of
NE', Sec. 11, NE:, of NW!, Sec. 11,
N', of NE:; Sec. 12, N!, of NWI; Sec,
12; TIIN RIIW SW!; of SE!: Sec. 31,
S, ol W1, Sec. 31; TIIN RI2W &', of
SE!., Sec. 38, SE‘4 of SWi, Sec. 36; (b) TION
Rl“." NW1i, of SWI1; Sec. 1. W1, of NW1,
Sec. 1, N, Sec. 2, N, of SE'; Sec. 2, N1, of
SWi, Sce. 2, N, Sec. 8, N, of SEl, Sec. 2,
h.u of SWi,; Sec. 3, NE!; Sec. 4, N, of 8,

4, ~F1. of SWi, Sec. 4, ET, of NWI, Eec.
4 'I‘]lx\ R11W E!, of SE'; Scc. 233, 815 Sec. 34,
Si, sec. 35, Wi “of SE: a2 Sec. 36, 8W' Sec.
36; (¢) TIiIN R12W S{:z Sec. 19, Sec. 30; T1IN
RI13W SEi; Sec. 24, El, of SW1y See. 24, B1 .
Sec. 25, 1312 of EW1ly SBec. 25, El; of NW, Sec.
25.

Paliccdes-Table Rock Zone: an area of land.
water, and airspace in Nepa County, with thie
following eomponents (Mt. Diablo Ease Merij-
dian): TON ROW 814 Sec. 5, 8!, Scc. 6, Sec.
7, Bec. 8, Sec. 9, Sec, 16, Sec. 17, Sec. 18, Sec.
!9 Sec. 20; TON R7W El, Sec. 12, E1, Sec. 13,
NE!y Scc. 24, F1; of SE; Sec. 24,

Mount St. Helena Zone an arca of land.
water, and airspace in Lake, Napa, and
Sonoma counties, wilth the following com_
ponents (Mt. Diiblo Base Meridinn): 9N
B7W WIS of NEY, Heel 3, W1, of £E14 Sec. 3.
Wiy See. 3, Sec. 4 El4 Sec. §, T4 of BWL,
Sec. 5, E'; of N“WV StC. 5. TION RTW that
portion of Sec. 20 east of Ida Clavion Road,
Sec. 21, Wiz of KEL; Sec. 22, W15 of Sk,
Sec. 22, W1, Sec. 22, Wi, of NE!y Sec. 27,
Wis of 8Ey; Sce. 27, Wi, See. 27, Sec. 28,
that portion of Sec. 29 east of Ide Clayton
Road, that portion of the NE', Sec. 32 east
and south of Ida Clayton Road. SE1; Scc. 32,
El; of SW!; Sec. 32, that portion of the SE1,
of I\\’ 14 Sec. 32 south of the Ida Clayton
Road, Sec. 33, Wi, of NE'; Sec. 34, W1 of
SE1; Sec. 34, W14 Sec, 34.

Cobb Mountein Zone: an area of land.
water, and salrspace in Lake and Sonoma
cournties, with the following components (Mr,
Diablo Base Meridian): TIIN R8W 8!, of
SE'; Sec. 8, SE') of SW1) Sec. 8, 81, of SW!,
Scc. 9, SWT1, of SE!; Sec. 14, SW!, Scc. 14,
S1, &co 15, Wi of NE, Sec, 168, SE1; Sec.
16, W', Sec. 16, E1, Sec. 17, El) of Nw1;
Sec. 17, NE1; 8Sec. 17, NE!| of NE; Sec. 20,
N1, of NE!4 Sec. 21, Niy of NWI1; Sec. 21.
Niy Sec. 22, Wi, of NEY, Sec. 23, NW!, Sec.
23.
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