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DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 17

RIN 101&-A831

Endangeredand Threatened Wildlife
and Plants; PurpleCat’s Paw
Pearlymussel Determined To Be an
Endangered Species

AGENCY: Fishand Wildlife Service.
Interior.
AcTION: Final rule.

SUMMAFrd’: TheServicedeterminesthe
purplecat’spaw pearlyrnussel
(Enioblasma(=Dysnomiajobliquata
obliqucta(=E. sulccztasulcatafl. to be
anendangeredspeciesunder the
EndangeredSpeciesActof 1973, as
amended(Act). This freshwatermussel
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historicallyoccurredin the OhioRiver
andits largetributariesin Ohio, Indiana,
Illinois. Kentucky,Tennessee,and
Alabama.Presentlythepurplecat’spaw
pearlymusselin knownfrom only two
relict, apparentlynonreproducing
populations—onein areachof the
CumberlandRiverin Tennesseeandone
in areachof theGreenRiverin
Kentucky.Thedistributionand
reproductivecapacityof this species
havebeenseriouslyimpactedby the
constructionof impoundmentson the
largerivers it onceinhabited.Unless
reproducingpopulationsarefoundor
methodsdevelopedto maintainexisting
populations,this specieswill likely
becomeextinct in theforeseeablefuture.
EFPECTIVE DATE: August9. 1990.
ADDRESSES:The completefile for this
rule is availablefor inspection,by
appointment,duringnormal business
hoursat theU.S. FishandWildlife
Service,AshevilleField Office. 100Otis
Street,Room 224,Asheville.North
Carolina28801.
FOR FURThER INFORMATION CONTACV.
Mr. RichardG. Biggins at theabove
address(704/259—0321or Fl’S 672—0321).
SUPPlEMENTARY INFORMATION:

Background

Thepurplecat’s pawpearlymussel
(Epioblasma(_—Dysnomia)obliquata
obliquata(=E. sulcatasulcata))was
describedby Rafinesque(1820).The
whitecat’s paw(Epioblasmo
(= Dysnomia)sulcatadelicate),the
northernsubspeciesof the cat’spaw
pearlymusselknown from theLakeErie
systemof the St.Lawrencedrainage,
waslistedas endangeredon June14.
1976 (41 FR 24064).Thepurplecafa paw.
which is characterizedasa largeriver
species(BatesandDennis1985),hasa
medium-sizeshell that is subquadrateIn
outline(BoganandParmalee1983).The
shellhasfine, faint,wavygreenrays
with asmoothandshinysurface.The
insideof theshell is purplishto deep
purple(theinsideshell of thewhitecat’s
pawis white). Like otherfreshwater
mussels,the purplecat’spawfeedsby
filtering food particlesfrom thewater. It
hasacomplexreproductivecyclein
which themussel’slarvaeparasitize
fish. Themussel’slife span,fish species
its larvaeparasitize,andotheraspects
of its life history areunknown.

The purplecat’s pawpearlymussel
washistoricallydistributedin theOhio,
Cumberland.andTennesseeRiver
systemsin Ohio, Illinois, Indiana,
Kentucky,TennesseeandAlabama
(BoganandParmalee1983, Isom,et a!.
1979,KentuckyStateNaturePreserves
Commission1980, Parmaleeet ci. 1980,
Stansbery1970, Watters1986).Basedon

personalcommunicationswith
knowledgeableexperts(StevenAh!stedt
andJohnJenkinson.TennesseeValley
Authority, 1987;Mark Gordonand
RobertAnderson.Tennessee
TechnologicalUniversity, 1988;Arthur
Bogan,PhiladelphiaAcademyof
Sciences,1988; RonaldCicerello,
KentuckyStateNaturePreserves
Commission,1988; DavidStansbery,
Ohio StateUniversity, 1987)anda
review of currentliterature,thespecies
is known to survivein only two river
reaches,but apparentlyas
nonreproducingpopulations.Theseare
locatedin theCumberlandRiver, Smith
County.Tennessee.andtheGreenRiver,
WarrenandButler Counties,Kentucky.

The continuedexistenceof thesetwo
populationsis questionable.Unless
reproducingpopulationscanbefoundor
methodscanbedevelopedto maintain
theseor createnewpopulations,the
specieswill becomeextinct in the
foreseeablefuture.Any individualsthat
do still survivein thesetwo river
reachesarealsothreatenedfrom other
factors.The GreenRiverin Kentucky
hasexperiencedwaterquality problems
relatedto theimpactsfrom oil andgas
productionin thewatershed.The
individuals still surviving in the
CumberlandRiverarepotentially
threatenedby graveldredging,channel
maintenance,andcommercialmussel
fishing. Although thespeciesis not
commerciallyvaluable,incidentaltake
of thespeciesdoessometimesoccurin
theCumberlandRiverduring
commercialmusselfishing for other
species.

Thepurplecat’spaw pearlymussel
wasrecognizedby theServiceasa
category2 species(onethat is being
consideredfor possibleadditionto the
FederalList of Endangeredand
ThreatenedWildlife) in aMay 22, 1984,
noticepublishedin theFederalRegister
(49FR 21664).On May2. 1988,and
September8, 1988, the Servicenotified
Federal,State,andlocal governmental
agenciesand interestedindividualsby
mail thata statusreviewwasbeing
conductedspecifically on thepurple
cat’spawpearlymusselandthat the
speciescouldbeproposedfor listing.

On July 27, 1989, theServicepublished
in theFederalRegister(54FR 31209)a
proposalto list thepurplecat’spaw
pearlymusselasanendangeredspecies.
Thatproposalprovidedinformationon
the species’biology,status,andthreats
to its continuedexistence.

Summaryof Commentsand
Recommendations

In the July 27, 1989.proposedruleand
associatednotifications,all interested
partieswere requestedto submitfactual

reportsandinformationthatmight
contributeto developmentof thefinal
rule. AppropriateFederalandState
agencies,countygovernments,scientific
organizations,andinterestedparties
werecontactedandrequestedto
comment.A legalnoticewaspublished
in thefollowing newspapers:TheDaily
News, Bowling Green,Kentucky,August
13. 1989;andtheLebanonDcmocrct.
Tennessee,August10, 1989.

A total of tencommentswere
receivedfrom nine entities.Six
respondents(NationalParkService,
MammothCaveNationalPark;U.S. Soil
ConservationService,TennesseeOffice;
theDepartmentof theArmy. Corpsof
Engineers.LouisvilleDistrict; Kentucky
Departmentof FishandWildlife;
KentuckyStateNaturePreserve
Commission;andTennessee
Departmentof Conservation)supported
theproposalto list the purplecat’s paw
pearlymusselasanendangeredspecies.
TheDepartmentof theArmy, Corpsof
Engineers.NashvilleDistrict, notedthat
listing thespecieswould not
significantly impacttheir district
programor jurisdiction. TheIndiana
Departmentof NaturalResourcesstated
that theywereunawareof anyhistorical
recordsfor thespeciesin their State.

TheKentuckyFarmBureau
Federation(KFBF) requested(September
7, 1989) thatapublic hearingbeheld
primarily to discusspotential
restrictionsto agriculturethatmight
resultfrom listing thespecies.A Service
biologistcontactedKFBF, andan
informalmeetingwasarrangedandheld
in Bowling Green,Kentucky. on
September20, 1989,with KFBF
representatives,local governmental
officials, andfarmersto discusstheir
concerns.Basedon theresultsof that
meeting,theKFBFwithdrewon
September21, 1989,their requestfor a
publichearing.In thewithdrawal letter,
theKFBFexpressedthefollowing
concerns.

1. TheKFBF statedthat species
shouldbelisted only if aclear
determinationis madethat theyare
actuallyendangeredor threatened.

Response:TheServiceis convinced.
basedon personalcommunicationswith
musselexpertsandareviewof relevant
literature(see“Background”sectionof
this rule), that thepurplecat’spaw
pearlymusselis clearlycloseto
extinctionandthusqualifiesfor
protectionundertheAct.

2. TheKFBF felt that adequatefollow-
up monitoringof listedspeciesshouldbe
conductedto ensurethata species’
statusinformationis current.

Response:TheServicehashistorically
hadonly limited resourcesto monitor
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listedspeciesthroughfield assessments.
However, theServiceregularlyupdates
its databaseon listedspeciesthrough
frequentcontactwith speciesexperts.
Additionally, theService,asthe Act
specificallyrequires,conductsastatus
reviewof eachlistedspeciesevery5
yearsafterit is listed.

3. TheKFBF requestedalist of
agriculturalchemicalsthatmight be
prohibitedasaresultof theU.S.
EnvironmentalProtectionAgency’s
(EPA)proposedpesticidelabeling
program.

Response:Although the Serviceis
unableto predictwhichagricultural
chemicalsmaybeprohibitedby EPA,
theresultsof arecentconsultation
betweenthe ServiceandEPA involving
pesticideswould indicatethatthe
numberof prohibitedpesticidesshould
be minimal. TheServiceon July 14, 1989,
issuedto EPA abiological opinion
(KFBFwasprovidedwith acopy at the
September20, 1989, meeting)addressing
thepotentialimpactof 108pesticidesto
federallylistedspecies.In thatopinion,
the Serviceconcludedthatsome
chemicalsshouldbesomewhat
restrictedto avoidthelikelihood of
jeopardizingthe continuedexistenceof
somefederallylistedspecies,but the
Servicealsoconcludedthatnoneof
these108pesticidesshouldbe
prohibitedfrom use.The moststringent
restrictionto avoidjeopardyto federally
listedmusselswasto banthe useof
certainpesticideswithin 40 yardsof the
water’sedgefor groundapplicationand
200yardsfor aerialapplicationwithin
¾mile of sitesknown to beinhabited
by themussel,

4. TheKFBFrequestedinformationon
thenatureandextentof impact that
listing will haveonagriculture.

Response:Exceptfor potential
impactsfromrestrictionson agricultural
pesticideuse,theServiceis unawareof
any otherdirect impactsto agriculture
thatmayoccurasaresultof listing the
purplecat’spaw pearlymussel.

5. TheKFBF requestedclarificationof
theprocessthatwould beusedfor
public involvementbeforeland
acquisitions,enlargementof buffer
zones,oradditionalchemical
restrictionscouldbeimposed.

Response:TheServicehasreviewed
EPA’s proposedEndangeredSpecies
ProtectionProgramregardingthe
registrationof pesticides,whichwas
publishedIn theFederalRegister(54FR
27984)on July 3, 1989,andhasconferred
with EPA personnelon this matter.The
Serviceis unawareof anyland
acquisitionplansby EPA aspartof their
EndangeredSpeciesProtectionProgram.
Additionally, it is not anticipatedthat
theServicewill enterinto aland

acquisitionprogramaspartof its
recoveryefforts for this species.
Changesto bufferzonesor additional
chemicalrestrictionswould resultfrom
conclusionscontainedin aService
biological opinion; andbeforeEPA
would implementsuchchanges,the
conclusionsin thebiological opinion
would bemadeavailablefor public
review andcomment.Additionally,
accordingto personalcommunications
with EPA biologists(William Gill and
Lyla Koroma1989),EPA encourages
public commentat anytime on all
phasesof theirEndangeredSpecies
ProtectionProgram.

Summaryol’ FactorsAffecting the
Species

After athoroughreviewand
considerationof all information
available,theServicehasdetermined
that thepurplecat’spawpearlymussel
shouldbe classifiedasanendangered
species.Proceduresfoundat Section
4(a)(1)of theEndangeredSpeciesAct
(18U.S.C.1531 etseq.)andregulations
(50CFR part424)promulgatedto
implementthelisting provisionsof the
Act werefollowed.A speciesmaybe
determinedto beendangeredor
threateneddueto oneor more of thefive
factorsdescribedin Section4(a)(1).
Thesefactorsandtheirapplicationto
thepurplecat’spawpearlyrnussel
(Epioblasrna(=Dysnomia)obiiquata
obliquata(=E. sulcatasulcata))areas
follows:

A. Thepresentor threatened
destruction,modification,or curtailment
ofits habitatarrange.Thepurplecat’s
pawpearlymusselwasonceknown
from thelargetributariesof theOhio
Riversystemin Ohio,Indiana, Illinois,
Kentucky,Tennessee,andAlabama
(BoganandParmalee1983).However,
all but two of thehistoricallyknown
populationswereapparentlylost dueto
conversionof manysectionsof the
biggerrivers to a seriesof large
impoundments.This seriouslyreduced
theavailability of preferredriverine
gravel/sandhabitatandlikely affected
thedistributionandavailability of the
mussel’sfish host.Asaresult,the
species’distributionhasbeen
substantiallyreduced.

TheStateof Indianahasno current
recordsof thespeciesin theState
(IndianaDepartmentof Natural
Resources,personalcommunication,
1988).Thespecieshasnot been
collectedin Illinois in over100years
(Illinois NaturalHistory Survey
Division,personalcommunication,
1988).In Kentuckythespeciesis now
knownonly from theGreenRiver,
WarrenandButler Counties,Kentucky
(KentuckyDepartmentof Fish and

Wildlife ResourcesandKentuckyState
NaturePreservesCommission,personal
communications,1988J.This GreenRiver
populationis representedby only one
old but freshlydeadindividual takenon
theGreenRiverin WarrenandButler
Counties,Kentucky,in 1988 (Robert
Anderson,TennesseeTechnological
University,personalcommunication,
1988).Prior to 1988, themusselhadnot
beencollectedin theGreenRiversince
1971 (KentuckyStateNaturePreserves
Commission,personalcommunication,
1988).The middle CumberlandRiver
(SmithCounty,Tennessee)containsthe
only knownliving representativeof the
purplecat’spaw in Tennessee(U.S.
Army CorpsofEngineers,personal
communication.1988).Thehistoric
collectionsitein Alabama(onthe
TennesseeRiverat MuscleShoals)is
now impounded(BoganandParmalee
1983).

Thetwo surviving populationsare
threatenedfrom impactson their
environment.The GreenRiver
populationis threatenedfrom
degradationof waterquality resulting
from inadequateenvironmentalcontrolsi
at oil andgasexplorationand
productionfacilitiesandfrom altered
streamflows from upstreamreservoirs.
TheCurnberlandRiverpopulationis
potentially threatenedby riverchannel
maintenance,navigationprojects,and
gravelandsanddredging.

B. Overutilizationfor commercial,
recreational,scientific,or educational
purposes.Although thespeciesis not
commerciallyvaluable,it doesexist on
harvestedmusselbeds,andthespecies
is thereforesometimestakenby mussel
fishermen.Thus,takedoesposesome
threatto thespecies.Federalprotection
would help to control thetakeof
individuals.

C. Diseaseor predation.Although the
purplecat’spawpearlymusselis
undoubtedlyconsumedby predatory
animals,thereis no evidencethat
predationthreatensthespecies.
However,freshwatermusseldie-offs
haverecently(earlyto mid-1980s)been
reportedthroughouttheMississippi
River basin,includingtheTennessee
Riverandits tributaries(RichardNeves,
Virginia PolytechnicInstituteandState
University, personalcommunication,
1986).The causeof the die-offshasnot
beendetermined,but significantlosses
haveoccurredto somepopulations.

D. Theinadequacyof existing
regulatorymechanisms.TheStatesof
KentuckyandTennesseeprohibit taking
fish andwildlife, including freshwater
mussels,for scientificpurposeswithout
aStatecollectingpermit.However.
theseStatesdo not protectthespecies
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from takefor otherpurposes.Federal
listingwill providethespecies
additionalprotectionunderthe
EndangeredSpeciesActby requiring
Federalpermitsto takethespeciesand
by requiringFederalagenciesto consult
with theServicewhenprojectsthey
fund,authorize,orcarry outmayaffect
thespecies.

E. Othernaturalor manmadefactors
affectingits continuedexistence.
Neitherof thepresentlyknown
populationsis knownto bereproducing.
Therefore,unlessreproducing
populationscanbefoundormethods
canbedevelopedto maintainexisting
populationsor createnewones,the
specieswill be lost in theforeseeable
future.In fact, both knownpopulations
may containonly old individuals that
havepassedtheir reproductiveage.

TheServicehascarefullyassessedthe
bestscientificandcommercial
informationavailableregardingthepast,
present,andfuturethreatsfacedby this
speciesin determiningto makethisrule
final. Basedon this evaluation,the
preferredactionis to list the purplecat’s
paw pearlymussel(Epioblasma
(=Dysnomia)obliquataobliquota (=E.
sulcafasuicata))asanendangered
species.Historical recordsrevealthat
thespecieswasoncemuchmorewidely
distributedin manyofthelargeriversof
theOhio Riversystem.Presentlyonly
two isolated,apparentlynonreproducing
populationsareknown to survive.Due
to the species’history of population
lossesandthevulnerabilityof the two
remainingpopulations,classificationas
endangeredappearsapropriatefor this
species(see“Critical Habitat” section
for adiscussionof why critical habitat is
not beingproposedfor thepurplecat’s
pawpearlymussel).

Critical Habitat
Section4(a)(3)of theAct, asamended,

requires,to themaximumextentprudent
anddeterminable,that theSecretary
designatecritical habitatat thetime the
speciesis determinedto beendangered
orthreatened.TheServicefinds that
designationof critical habitat is not
prudentfor thepurplecat~spaw
pearlymusselat this time, owing to the
lackof benefitsfrom suchdesignation.
TheU.S. Army Corpsof Engineers,the
TennesseeValley Authority, andthe
U.S. ParkServicearethe threeFederal
agenciesmost involved,andthey,along
with theStatenaturalresources
agenciesin TennesseeandKentucky.
arealreadyawareof thelocationof the
remainingpopulationsthatwould he
affectedby anyactivitiesin theseriver
reaches.All theFederalagencies
mentionedhaveconductedstudiesin
theseriver basinsandare

knowledgeableof thefaunaand of their
projects’impacts.No additionalbenefits
would accruefrom criticalhabitat
designationthatwould not alsoaccrue
from thelisting of the species.In
addition,this speciesis so rarethat
takingfor scientificpurposesand
privatecollectioncouldbeathreat.
Publicityaccompanyingcriticalhabitat
designationcouldincreasethat threat
by drawingattentionto their specific
habitat.Thelocationof populationsof
this specieshasconsequentlybeen
describedonly in generaltermsin this
final rule. Any existingpreciselocality
datawould beavailableto appropriate
Federal,State,andlocal governmental
agenciesthroughtheServiceoffice
describedin the“ADDRESSES” section.

AvailableConservationMeasures

Conservationmeasuresprovidedto
specieslistedasendangeredor
threatenedundertheEndangered
SpeciesAct include recognition,
recoveryactions,requirementsfor
Federalprotection,andprohibitions
againstcertainpractices.Recognition
throughlistingencouragesandresultsin
conservationactionsby Federal.State,
andprivateagencies,groups,and
individuals.TheEndangeredSpecies
Actprovidesfor possibleland
acquisitionandcooperationwith the
Statesandrequiresthatrecovery
actionsbe carriedout for all listed
species.Such actionsareinitiatedby the
Servicefollowing listing. Theprotection
requiredof Federalagenciesandthe
prohibition againsttakingandharmare
discussed,in part,below.

Section7(a)of theAct, asamended,
requiresFederalagenciesto evaluate
theiractionswith respectto anyspecies
that is proposedor listedasendangered
or threatenedandwith respectto its
critical habitat if anyis being
designated.Regulationsimplementing
this interagencycooperationprovision
of theAct arecodified at 50 CFRpart
402. Section7(a)(2)requiresFederal
agenciesto ensurethatactivities they
authorize,fund, orcarryout arenot
likely to jeopardizethecontinued
existenceof alistedspeciesor destroy
or adverselymodify its critical habitat.
If aFederalactionmay affecta listed
speciesor its criticalhabitat,the
responsibleFederalagencymustenter
into formalconsultationwith the
Service.

The ServicehasnotifiedFederal
agenciesthatmay haveprogramsthat
affectthe species.Federalactivitiesthat
couldoccurandimpactthespecies
include,but arenot limited to, the
carryingout or theissuanceof permits
for hydroelectricfacility construction
andoperation.reservoirconstruction,

riverchannelmaintenance,stream
alterations,wastewaterfacilities
development,androadandbridge
construction.It hasbeentheexperience
of theService,however,thatnearlyall
section7 consultationshavebeen
resolvedso that thespecieshasbeen
protectedandtheprojectobjectives
havebeenmet.In fact, theareas
inhabitedby thepurplecat’spaw
pearlymusselarealsoinhabitedby other
musselsthathavebeenfederallylisted
since1976.TheServicehasa history of
successfulresolutionof section7
conflictsthathaveprotectedthespecies
andallowedfor projectobjectivesto be
metthroughouttheseareas.

The Act andimplementingregulations
foundat 50 CFR 17.21 setforth aseries
of generalprohibitionsandexceptions
thatapply to all endangeredwildlife.
Theseprohibitions.in part, makeit
illegal for anypersonsubjectto the
jurisdiction of theUnited Statesto take
anylistedspecies,import or exportit.
ship it in interstatecommercein the
courseof commercialactivity, orsell or
offer for salein interstateor foreign
commerce.It is also illegal to possess,
sell, deliver,carry.transport.orship any
suchwildlife thathasbeentaken
illegally. Certainexceptionsapply to
agentsof theServiceandState
conservationagencies.

Permitsmaybeissuedto carryout
otherwiseprohibitedactivitiesinvolving
endangeredwildlife speciesunder
certaincircumstances.Regulations
governingpermitsareat 50 CFR 17.22
and17.23.Such permitsareavailablefor
scientificpurposesto enhancethe
propagationorsurvival of thespecies
and/orfor incidentaltakein connection
with otherwiselawful activities.

NationalEnvironmentalPolicy Act

The FishandWildlife Servicehas
determinedthatanEnvironmental
Assessment,asdefinedunderthe
authorityof theNationalEnvironmental
Policy Act of 1969,neednot beprepared
in connectionwith regulationsadopted
pursuantto section4(a)of the
EndangeredSpeciesAct of 1973,as
amended.A noticeoutlining the
Service’sreasonsfor this determination
waspublishedin theFederalRegisteron
October25, 1983 (48FR 49244).
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List of Subjectsin 50 CFR Part17

Endangeredandthreatenedspecies,
Exports, Imports,Reportingandrecord-
keepingrequirements,and
Transportation.

Regulation Promulgation

Accordingly,part 17, subchapterB of
chapter1. title 50 of theCodeof Federal
Regulations,is amendedassetforth
below:

PART 17—EAMENDED]

1. Theauthoritycitation for part17
continuesto readasfollows:

Authority: 18U.S.C.1361—1407; 16 U.S.C.
1531—1543:16 U.S.C.4201-4245:Pub.L. 99—
625, 100 Stat.3500;unlessotherwisenoted.

2. Amend § 17.11(h)by addingthe
following, in alphabeticalorderunder
CLAMS, to theList of Endangeredand
ThreatenedWildlife:

§ 17.11 Endangeredand threatened
wildlife.

(h) *

Dated:June8, 1990.
RichardN. Smith,
ActingDirector,FishandWildlifeService.
IFR Doc. 90—15939Filed 7—9—90 8:45 am]

Species Vertebrate
population

where
endangered

or
threatened

Status When listed Critical
habitat

Special
rulesCommon name Scientific name Historic range

CLAMS

Pearly mussel, purple cat’s
paw.

4-

Epiob/asma (=Oysno#nia)
ob/iquatg obhi~uata( E
sulcatasu/cata).

U.S.A. (AL IL IN, KY. TN) NA E 394 NA NA
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