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sions of 5 U.S.C. 553(b)(3)(B), inas-
much as these amendments impose no
additional burdens and raise no issue
upon which comments would serve
any useful purpose. -

3. Therefore, it is ordered, That pur-
suant to sections 4(i), 303(r) and
5(a)(1) of the Communications Act of
1934, as amended, and §0.281 of the
Commission’s rules, Part 73 of the
Commission’s rules and regulations is
amended as set forth below, effective
February 10, 1978.

(Secs, 4, 5, 303, 48 Stat., as amended, 1066,
1068, 1082 (47 U.S.C. 154, 155, 303).)

For the Federal Communications
Commission.

‘WaALLACE E. JOENSON,
Chief, Broadcast Bureau.

Part 73 of Title 47 CFR is amended
to read as follows:

§73.50 [Amended]

1. In paragraph (a)2) of §73.50, the
term “Subpart F” is corrected to read
“Subpart J.”

§73.69 [Amended]

2. In the first sentence of §73.69,
paragraph (d)X3), the reference
“(c)(2)” is corrected to read “(d)(2).”

3. In the last sentence of §73.69,
paragraph (d)(5), the reference “(¢)” is
corrected to read “(d).” v

§73.689 [Amended]

4, In the first sentence of
§ 73.689(a)(2)(iii)(A), the reference to
paragraph “(a)(1)” is corrected.to read
“a)(2)(.”

[FR Doc. 78-2628 Filed 1-30-78; 8:45 am]
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Title 50—Wildlife and Fisheries

CHAPTER 1—U.S. FISH AND WILDLIFE SERVICE,
DEPARTMENT OF THE INTERIOR

PART 17—ENDANGERED AND THREATENEDh
WILDLIFE AND PLANTS

Determination of Critical Habitat for the
Houston Toad

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines
critical habitat for the Houston toad
(Bufo houstonensis) in a portion of its
range. This rule requires all Federal
agencies to insure that actions autzed,
funded, or carried out by them do not
adversely affect this Critical Habitat.
The areas determined as critical habi-
tat are located in Bastrop and Burle-
son Counties, Tex.

DATE: This rule becomes effective on
March 3, 1978.

FOR FURTHER INFORMATION
CONTACT:

RULES AND REGULATIONS

Mr. Keith M. Schreiner, Associate
Director-Federal- Assistance, Fish
and Wildlife Service, U.S. Depart-
ment of the Interior, Washington,
D.C. 20240, 202-343-4646.

SUPPLEMENTARY INFORMATION:
. BACKGROUND

In thAe TFEDERAL REGISTER of May 26,
1977 (42 FR 27009-27011), the Fish
and Wildlife Service published a pro-

_posed determination of critical habitat

for the Houston toad (Bufo houstonen-
sis). This critical habitat was described

as: .

(A) Bastrop County. From the junc-
tion of a 1line corresponding to
30°12'00” N. and Texas State Highway
95 east along a line corresponding to
39°12'00” N. to where it intersects a
line corresponding to 97°7'30" W. to
where it intersects the Colorado River,
west and northwest along the north
bank of the Colorado River to the city
limits of Bastrop, and -north through
Bastrop along Texas State Highway 95
to where it intersects a line corre-
sponding to 30°12'00” N.

(B) Burleson County. A circular area
with a one mile radius, the center
being the north entrance to Lake
‘Woodrow from Texas FM 2000.

-(C) Harris County. At the northwest
corner of Houston, Tex., from the
junction of Tanner and Brittmoore
Roads east on Tanner Road to its
junction with Gessner Road, south on
Gessner Road to itsy junction with
Clay Road, west on Clay Road to its
junction with Brittmoore Road, and
north on Brittmoore Road to its junc-

. tion with Tanner Road.

(D) Harris County. Six areas in
south Houston and Pasadena, Tex. (1)
From the junction of Harwin Drive
and Fondren Road east on Harwin
Drive to its junction with the South-
west Freeway, southwest on the
Southwest Freeway to its junction
with Fondren Road,  and north on
Fondren Road to its junction with

- Harwin Drive.

(2) From the_junction of Hillcroft
Avenue and South Main Street north-
east on South Main Street to its junc-
tion with Holmes Road, northeast on
Holmes Road to its junction with
Knight Road, south on Knight Road
to its junction with Almeda Road,
northwest on Almeda Road to its junc-
tion with West Orem Drive, west on
West Orem Drive to its junction with
South Post Oak, south on South Post
Ozk.to its junction with Sims Bayou,
west along the north bank of Sims
Bayou to where it crosses Hillcroft
Avenue, and north on Hillcroft

- Avenue to its junction with South

“Main Street.

(3) From the junction of the *Gulf
Freeway and Shawnee Drive east on
Shawnee Drive to its junction with
Rodney, south on Rodney to its junc-
tion’ with Edgebrook Drive, southwest

on Edgebrook Drive to its junction
with the Gulf Freeway, and northwest
on the Gulf Freewgy to its junction
with Shawnee Drive.

(4) From the junction of Vista Road
and Maple east on Vista Road to its
junction with Watters Road, south on
Watters Road to its junction with
Crenshaw Road, west on Crenshaw
Road to its junction with Young,
north on Young to its junction with
Snodden Avenue, east on Snodden
Avenue to its junction with Maple,
and north on Maple to its junction
with Vista Road.

(6) From the junction of Carson and
Martindale south on Martindale to its
junction with Almeda-Genoa Road,
east on Almeda-Genoa Road to its
junction with Mykawa Road, south on
Mykawa Road to Its junction with
Clear Creek, east along the north
bank of Clear Creek to where it
crosses Telephone Road, north on
Telephone Road to its junction with
Fuqua, east on Fuqua to its junction
with the Gulf Freeway, northwest on
the Gulf Freeway to its junction with
Meldrum, west on Meldrum to itg
junction with Monroe Road, south on
Monroe Road to its junction with
Lanham, west on Lanham to its junc.
tion with Telephone Road, north on
Telephone Road fo its junction with
Brisbane, west on PBrisbane until it
ends, then continuing due west on &
line which would Intersect Mykawa
Road near its junction with Selinsky
Road, south on Mykawa Road to its
junction with Carson,, and west on
galrson to its junction with Martin.

ale.

(6) From the point at which Horse-
pen Bayou crosses Bayarea Boulevard,

“northeast on Bayarea Boulevard to

the point at which it begins to form
the southeastern boundary of the city
of Pasadena north and northwest
along the western Pasadena city
boundary to where it contacts the
Houston City boundary, west along
the southern boundary of Houston to
where it crosses Horsepen Bayou, and
southeast along the north bank of
Horsepen Bayou to where it crosses
Bayarea Boulevard.

In the May 26, 1977, FEDERAL REGIS-
TER proposed rulemaking (42 FR
27009-27011) and assoclated May 27,
1977, press release, all interested par-
ties were invited to submit factual re-
ports or information which might con.
tribute to the formulation of a final
rulemaking.

All public comments received during
the period May 26, 1977, to December
2, 1977, were considered.

SuMMARY OF COMMENTS AND
RECOMMENDATIONS

Comments were recelved from 26 in-
dividuals and organizations. Of these,
16 were in favor of all or most parts of

the proposal, seven were opposed to all
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" or parts of the proposal, and three ex-

pressed no direct opinion on the pro-
posal but added information relating
to their specific organization or
agency.

Congressman Bob Gammage (22nd
District, Texas) expressed concern
that, should the proposed Critical
Habitat area remain unchanged, devel-
opment in Harris County could be
frozen. He also stated that he had
been informed that the boundaries
were scientifically unsubstantiated
and that the lines for the boundaries
were’ arbitrarily drawn. He suggested
that public lands be evaluated, such as
Clear Creek and Armand Bayou, since
these areas would not be likely to be
encroached on by private interests.
This would be of great value to the or-
derly development of Harris County,

-according to Congressman Gammage.

Finally, he felt a compromise could be
reached that would allow development
in Harris County and will prevent in-
trusdi.on on the habitat of the Houston
toa

Ted L. Clark (Director, Wildlife Divi-
sion, Texas Parks and Wildlife Depart-
ment) concurred with six of the pro-
posed areas, recommended the dele-
tion of one, and expansion of the re-
maining two. Specific recommenda-
tions of that Department were:

A. The Department concurs with the
Bastrop County area as defined in the
proposed rules since Department per-
sonnel have observed this species
there in moderate numbers in each of
the last four years (1974-1977).

"B. The Department also concurs
with the area proposed as Critical
Habitat in Burleson County since Dr.
Robert A. Thomas, Texas A & M Uni-
versity, has found the Houston toad
there in low numbers in each of the
last four years (1974-1977).

C. The Department recommends
that the northwest corner of Houston,
Tex., be meodified to include that por-
tion of Addicks Reservoir southwest of
the reservoir levee east of Longitude
90°35'23” and mnorth of Latitude
29°50'35". Although Houston toads
have not been reported from the Ad-
dicks ervoir area, the habitat there

is almost identical to that of the type‘

Jocality a short distance away.

D. Harris County, six areas in South
Houston and Pasadena. Based on the
information furnished by Mr. William
L. McClure, Texas Department of
Highways and Public Transportation,
in conjunction with our research and
others, the Texas Parks and Wildlife
Department recommends the follow-

mg:
1. That the triangle between Harwin,

- Fondren and the Southwest Freeway

be deleted since practically all of the
Jand surface is covered with commer-
cial, industrial, or residential develop-
ment and is drained by underground
storm sewers. Therefore, the area

- Xnight
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cannot be considered Houston toad
habitat.

2. That the area as defined in the
proposed rules by junction of Hillcroft
Avenue-South Main-Holmes Road-
Road-Almeda Road-West
Orem Drive-South Post Oak-Sims
Bayou-Hillcroft Avenue be designated
as critical habitat. Although no recent
‘Houston toad observations have been
recorded for the area which has been
approximately one-third developed, it
does contain suitable habitat and the
Houston toad might reasonably be ex-
pected to exist there.

3. That the area bounded by the
Gulf Freeway, Shawnee Drive,
Rodney, and Edgebrook Drive be con-
sidered as critical habitat since Hous-
ton toads were observed in this arca in
1975 and 1976.

4. That the area bounded by Vista
Road, Watters Road, Crenshaw Road,
Young, Snodden Avenue, and Maple
Road be designated as critical habitat
since Houston toads were observed in
this area in 1976.

5. That the area bounded by Carson,
Martindale, Alemeda-Genoa Road,
Mykawa Road, Clear Creek, Tele-
phone Road, Fuqua, Gulf Freeway,
Meldrum, Monroe Road, Lanham,
Telephone Road, Brisbane, Mykawa,
and Carson Road be considered as
critical habitat since historically,
Houston toads have been previously
recorded there in good numbers,
though none have been recently ob-
served.

6. That the area near Horsepen
Bayou be expanded as follows: “Horse-
pen Bayou intersection with Bay Area
Boulevard, northwest along the west
bank of Armand Bayou to Genoa-Red
Bluff Road, west along Genoa-Red
Bluff Road to a projected extension of
the easternmost north-south runway
of Ellington Air Force Base, south
along the extended line of such
runway to its intersection with Horse-
pen Bayou, and easterly along the
north bank of Horsepen Bayou to Bay
Area Boulevard. This expansion would
include additional suitable habitat in
which the Houston toad was observed
in good numbers in previous years,
though none recently. The habitat
where these observations were made
has remained relatively unchanged,
particularly on Ellington Ailr Force
RBase.”

Finally, Mr. Clark stated that the
Texas Parks and Wildlife Department
will continue to monitor areas of
known and potential Houston toad
habitat in an effort to better delincate
the distribution of this Endangered
species.

Lauren E. Brown (Illinois State Uni-
versity) stated that he had reviewed

-all areas of critical habitat and could

make no additional alterations. He re-
viewed his past interest in B. houston-
ensis (research and recommendations
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for Endangered status in 1968) and in-
dicated that all of Harris County is po-
tentially critical habitat. He urged the
Department of the Interior to resist 2t
all costs any attempts by the City of
Houston, the State of Texas, Harris
County, or any other private or public
special interest groups that pressure
the Service to abandoning proposals
for critical habitat in the Houston
area.

Dr. Brown reiterated that Ilittle
State, Federal, or local money had
been spent on the species in spite of its
very critically Endangered status. He
states that this is in direct contrast
with species such as the whopping
crane and California condor. He points
out that the Houston toad, with prob-
ably not more than 300 individuals in
existence, has been repeatedly men-
tioned by various authors as a species
which should have a high priority for
protection and rehabilitation. Never-
theless, according to Dr. Brown, this
species has been totally neglected. He
states that the proposal of critical
habitat represents a positive step for-
ward if the Service would pay more at-
tention to conserving this species. He
concludes that the Houston toad has a
high potential for being saved.

James M. Scott, Jr. (Houston, Tex.)
suggested that the area called Sharp-
stown be deleted as critical habitat but
that less developed areas . in Harris
County in sandy soil be considered. He
further suggested some government-
owvned lands (Ellington Air Force
Base, Hobby Airport, Clear Creck,
Sims Bayou, Addicks Reservoir,
Barker Reservoir, Texas state prison
farm near Sugarland and Rosharon,
and the 100-year flood plain areas of
Oyster Creek and the Brazos River
near Houston) be considered. He also
recommended an area in Fort Bend
County bounded by the Brazos River,
Route 723 north of Rosenberg, Oyster
Creek downstream past Sugarland,
Dewalt to Juliff or the Brazoria
County line be designated as critical
habitat. He also stressed a critical
habitat designation solely on biologi-
cal grounds and that, although toads

can't vote, we must protect such En-
dangered animals,

W. L. McClure (Houston, Tex.) rec-
ommended deletion of area D(1) and
that the southern parts of areas D(2)
and D(5) should also be deleted from
any final rulemaking. Mr. McClure
commented on development in Harris
County and stated that government-
owned areas, such as Ellington Air
Force Base and Barker and Addicks
Reservolr, should be preserved as a
sanctuary for the Houston toad. He
stated that land preserves and a cap-
tive breeding program are really the
only ways to ensure the survival of the
specles in Harris County.

James Dixon (Texas A & M Univer-
sity) found the evaluation of habitat
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in the proposal as adequate but recom-
mended the deletion of the Sharp-
stown area. He also suggested includ-
ing Ellington Air Force Base since the
Houston toad and Attwater’s prairie
chicken are there. He recommended
the purchase of the Burleson County
area and highly recommended the
other proposed sites, especially the
Bastrop County site, be included in a
final rulemaking.

The following individuals endorsed
the proposal in its entirety, or with
the deletion of the Sharpstown area.
In addition, several individuals also re-
quested that the Ellington Air Force
Base be included in future consider-
ations of critical habitat: Robert A.
Thomas (Louisiana State University
Medical Center), William A. Butler
(Environmental . Defense Fund),
Eugene I. Majerowicz (Los Angeles,
Calif.), D. Marrack (Bellaire; Tex.), J.
A. Rochelle (Francis and Francis,
Dallas, Tex.), J. W. Akers (Sierra Club,
Houston Regional Group), Raymond
H. McDavid (Outdoor Nature Club of
Houston), Morton Rich (Houston,
Tex.), W. F. Blair (University of Texas
at Austin), and Stanley McBee (Hous-
ton, Tex.).

R. L. Lewis (Chief Engineer of High-
way Design, State Department of
Highways and Public Transportation)
listed a series of roads in Bastrop, Bur-
‘leson, and Harris Counties which
would probably be affected by the pro-
posed Critical Habitat determination.

Mr. Lewis stated that it is doubtful
the areas proposed as Critical Habitat
by the Service will lead to ensuring
the survival or recovery of the Hous-
ton toad because:

1. Within Critical Habitats, it ap-
pears that only those proposed actions
with Federal involvement are covered;
private actions are not. Very little of
the proposed Critical Habitat is under
Federal control.

2. The Critical Habitats proposed for
Harris County in some cases are al-
ready developed urban- areas; in
others, they fall directly in the path of
current urban growth. Even if the pro-
posed Critical Habitats are adopted,
the enormous growth pressures for in-
dustrial, commercial, and residential
development in the rapidly growing
Houston metropolitan area will most
likely result in the alteration of such
areas by privately financed ventures.

3. One reason- for diminished Hous-
ton toad population is loss of habitat—
which Critical Habitat determination
may or may not deter. Another prob-
ably more significant factor is inter-
species hybridization and competition
with the Gulf Coast toad (Bufo valli-
ceps). This species apparently readily
adjusts to the changing environment
in the Houston area while the Hous-
ton toad does not. Accordingly, even if
the proposed Critical Habitats could in
some way preserve the status quo

1
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within such areas, the drainage and
other developmental . alterations
taking place in the areas surrounding
the Critical Habitats would not limit
this more dominant species—nor its
competition and hybridization with
whatever Houston toad populations
might possibly be present in the Criti-
. cal Habitat areas.

Accordingly, Mr. Lewis suggested as
an alternative to include Addick and
Barker Flood Protection Reservoirs,
Ellington Air Force Base, and Armand
Bayou Park as areas which could be
Critical Habitat. In view of the scarci-
ty of the toad in Harris County, appro-
priate agencies should obtain speci-
mens which could be established in
those areas, according to Mr. Lewis.

L. Diane Schenke, representing
Vinson and Elkins, Attorneys at Law,
submitted three lengthy letters on
behalf of clients of her firm. She ob-
jected to several of the areas in Harris
County being included as Critical

‘Habitat saying that: (1) The proposal

is not biologically justified because of
soil types; (2) the designation is arbi-
trary and capricious because the final
report on a Houston toad study con-
tracted by the Service had not been re-
ceived at the time the proposal was
published in the FEDERAL REGISTER; (3)
the Houston toad has a tendency to
hybridize in the areas of proposed
Critical Habitat and that there are
other more appropriate habitats avail-
able; and (4) the Service has nof ful-
filled the obligations of § 102(C) of the
National environmental Policy Act. In
addition, comments were made on the
degree of development in some areas,
as in Sharpstown, which she stated
would preclude the presence of the
toad in that area.

All Ms. Schenke’s letters contained
comments on the general life history
of Bufo houstonensis; most of here
statements were based on papers pub-
lished in the early 1970’s. She also
doubted the vah’dxty of B. houstonen-
sis as a species because it was separat-
ed from other species only on morpho-
logical grounds. Each of her main
points were elaborated on, and she in-
cluded appropriate maps with each of
her letters. .

W. A. Sweitzer (Johnson-Loggins, -
Inc.) commented on only one of the
six proposed areas in Harris County—
the area D-2 of the proposal. Mr,
Sweitzer reviewed development in this
area and enclosed a report by W. L.
McClure, a consultant, which indicat-
ed for the most part that conditions
do not support biological reasons to
classify this particular area as Critical
Habitat. Mr. Sweitzer concluded that
the Service should not include this
area in a final rulemaking without spe-
cific biological study. .

David S. Wolff (Wolff, Morgan and
Company) commented on the pro-
posed area in northwestern Harris

County. Mr. Wolff referred extensive-
ly to a 1975 report (Federal Aid Pro-
ject No. W-103-R-5) which did not
mention Houston toads in Harrls
County since 1967, end which stated
that landowners had been contacted.
Mr. Wolff mentioned that habitat
modification is continuing to occur in
the area in northwest Houston, and
that there was little reason to suspect
that B. houstonensis still exists in this
area. Mr. Wolff questioned why pri-
vate property “should be designated
Critical Habitat while 1,000 feet to the
west, Addicks Reservoir, a 14,000 acre
public property, should not be so des-
ignated. Mr. Wolff also stated that he
had never been contacted by anyone
about Houston toads.

Errol J. Donahue (Houston, Tex.)
stated humans should not be displaced
because of toads.

Colonel Luis F. Dominguez (Chlef,
Environmental Planning Division, U.S.
Ailr Porce) requested a threshold ex-
amination with regard to this species
for areas on Ellington Air Force Base.
Richard Broun (Office of Environmen-
tal quality, Department of Housing
and Urban Development) commented
that the Regional Office in Dallas had
several recently approved or pending
applications for funding assistance,
and that the applicants have been in-
formed of the Critical Habitat propos-
al. Each project would have to be re-
viewed in light of circumstances exist«
ing at that time. John R. Hill, Jr.
(Corps of Engineers, U.S. Army) stib-
mitted information on the biology of
the Houston toad and listed 2 series of
projects which might be affected by a
Critical Habitat designation and sug-
gests specific methods be developed to
insure the preservation of Critical
Habitat.

Finally, the week of October 17-21,
1971, a review team consisting of I‘lsh
and Wildlife Service personnel, consul-
tants to the Service, and a representas
tive of the Texas Parks and Wildlife
Department met in Houston and re-
.viewed all areas proposed as Critical
Habitat in Bastrop, Burleson, and
Harris Counties.

CONCLUSION

Bastrop County. The Service be-
lieves this is the best locality presently
known for the Houston toad. The only
problem with the FepeErRAL REGISTER
proposal for this site was the bound.
ary around the town of Bastrop. The
proposal reads “ * * * west and north.
west along the north bank of the Colo-
rado River to the city limits of Bas.
trop, and north through Bastrop along
Texas State Highway 95 * * * .” This
is hereby changed to “ * * * west and
northwest along the north bank of the
Colorado River to the due southward |
extension of Texas State Highway 95,
and north along that extension and
Texas State Highway 95 * * *.” The
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demarcation line for soils in this area

is a high ridge east of Bastrop. This

new boundary eliminates unsuitable

portions and utilizes firmer landmarks

than city limits, whxch are subject to
" change.

Burleson County The one mile
radius circle around Woodrow Lake in-
cludes all known Houston toad local-
ities in Burleson County, the soil type
(sand) conforms to the weak burrow-
ing habitats suggested for this species,

_and both. temporary and permanent
ponds are found throughout the pro-

. posed area. The.Service feels that one

- mile is a reasonable distance for dis-
persal from the center of activity.

After a thorough review and consid-
eration of all comments and recom-
mendations received, the Director has
decided to proceed with a final rule-
making to list those areas in Bastrop
and Burleson Counties as Critical
Habitat for the Houston toad, with
slight modifications which will provide

. a clearer more stable boundary around
the town of Bastrop.
The Director further has deter-
- mined that proposed areas D-1 and D-
2 of Harris County do not contain
- habitat nor records of Houston toads
and should no longer be considered as
Critical Habitat for the species.
Finally, the Director has determined
- that there is insufficient data at pre-
sent on which to base a Critical Habi-
tat demgnatlon for those remailning
areas in Harris County. Therefore,
. these areas will not be acted on in this
final rulemaking. However, should
_future studies - indicate that these
- areas are critical to the survival of the
Houston toad, then a final determina-

* tion-of Critical Habitat can be made at

the appropriate time.
EFFECT OF THE RULEMAKING

The effects of this determination are
involved primarily with section 7 of
the Act, which states:

“The Secretary shall review other
programs administered by him and
utilize such programs in furtherance

- of the purposes of this Act. Al other

‘Federal departments and agencies
shall, 'in consultation with and with
the assistance of the Secretary, utilize

purposes of this Act by carrying out
programs for the conservation of en-
- dangered species and threatened spe-
- cies listed pursuant to section 4 of this
Act and by taking such action neces-
sary to insure that actions authorized,
"~ funded, or carried out by them do not
: jeopardize the continued existence of
such endangered species and threat-
ened species or result in the destruc-
tion or modification of habitat of such
species which is determined by the
Secretary, after consultation as appro-
priate with the affected States, to be
- critical.”
An interpretation of the term “Criti-
cal Habitat” was published by the Fish

.
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and Wildlife Service and the National
Marine Fisherles Service In the Feper-
AL RecisTer of Aprll 22, 1975 (40 FR
17764~-17765). Some of the major
points of that interpretation are: (1)
Critical Habitat could be the entire
habitat of a species, or any portion
thereof, if any constituent element is
necessary to the normal needs or sur-
vival of that specles; (2) actions by a
Federal agency affecting critical habi-
tat of a specles would not conform
with section 7 if such actions might be
expected to result in a reduction in
the numbers or distribution of that
species of sufficient magnitude to
place the specles in further jeopardy,
or restrict the potential and reason-
able recovery of that specles; and (3)
there may be many kinds of actions
which can be carried out within the
Critical Habitat of a specles which
would not be expected to adversely
affect that species.

Any Federal agency which feels its
actions might affect the survival or
the continued existence of this species
should enter into consultation with
the Director. Proposed provisions for
interagency cooperation have been
published in the January 26, 1977,
FEDERAL REGISTER (42 FR 4868-4875)
to assist Federal agencies in complying
with section 7.

NATIONAL ENVIRONMENTAL Pouc§ Act

An environmental assessment has
been prepared in conjunction with this
rulemaking. It is on file in the Ser-
vice's Office of Endangered Species,
1612 K Street NW., Washington, D.C.
20240, and may be examined during
regular business hours or obtained by
mail. The assessment is the basis for a
‘decision that the determinations of
this rulemaking are not major Federal
actions which would significantly
affect the quality of the human envi-
ronment within the meaning of sec-
tion 102(2)XC) of the National Envi-
ronmental Policy Act of 1969.

The primary author of this rulemak-
ing is Dr. C. Kenneth Dodd, Jr., Office

their authorities in furtherance of the - Of Endangered Specles, U.S. Fish and

Wildlife Service 202-343-7814.
REGULATION PROMULGATION

Accordingly, 50 CFR 17.95(d) is
amended by adding critical habijtat of
the Houston toad before that of the
Florida Pine Barrens treefrog as fol-
lows:

§17.95 Critical Habitat—Fish and Wild.
life,

-

L ] [ [ ] LI *
(d) Amphibians.
[ 3 » L J L ] -
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HOUSTON TOAD

(Bufo houstonensis)

Texas—Areas of land, water, and air-
space as follows:

(1) Bastrop County. From the junc-
tion of a line corresponding to
30°12'00” N. and Texas State Highway
95 east along a line corresponding to
30°12'00” N. to where it intersects a
line corresponding to 97°7'30" W. and
south along & line corresponding to
97°7'30" W. to where it intersects the
Colorado River, west and northwest
along the north bank of the Colorado
River to the due southward extension
of Texas State Highway 95, and north
along that extension and Texas State
Highway 95 to where it intersects a
line corresponding to 30°12'00" N.

UL ST TOD

Bactevy Conatr. TRAAS

Critical Habitat for the Houston toad.

(2) Burleson County. A circular area
with a 1-mile radius, the center being
the north entrance to Lake Woodrow
from Texas FM 2000.

L3 Wilow bo Coldnell
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Critical Habitat for the Houston toad.

Nore.—The Service has determined that
this document does not contain a major
action requiring prepzration of an Economic
Impact Statement under Executive Order
11949 and OMB Circular A-107. |

Dated: January 18, 1978,

KEerTH M. SCHREINER,
Acting Director,
Fish and Wildlife Service.

[FR Daoc. 78-2490 Filed 1-30-78; 8:45 am]

[4310-55] :

PART 17—ENDANGERED AND THREATENED
. WILDUFE AND PLANTS

Listing of the Eastern Indigo Snake as a
Threatened Species

AGENCY: Fish and Wildlife Service,
Interior. .

ACTION: Final rule.

» SUMMARY: The Service determines

the eastern indigo snake (Drymarchon
corais couperi) to be a Threatened
species. This action is being taken be-
cause of the threats of habitat modifi-
cation, collection for the pet trade,

and gassing while in gopher tortoise”

burrows, and provides Federal protect-
for the species. The eastern indigo
snake is known only from Florida and
Georgia. Historically, the species has
been recorded in Alabama, Mississippi,
and South Carolina.

DATE: This rule becomes effective on
March 3, 1978.

FOR FURTHER INFORMATION
CONTACT: c

Mr. Keith M. Schreiner, Associate
Director, Federal Assistance, Fish
and Wildlife Service, U.S. Depart-
ment of the Interior, Washington,
D.C. 20240, 202-343-4646.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On August 1, 1977, the Service pub-
lished a proposed rulemaking in the
FEDERAL REGISTER (42 FR 38921-38924)
advising that sufficient evidence was
on file to_support a determination that
the eastern indigo snake was a Threat-
ened species pursuant to the Endan-
gered Species Act of 1973, 16 U.S.C.
1631 et seq. That proposal summarized
the factors thought to be contributing
to the likelihood that this snake could
become Endangered within the fore-
seeable future, specified the prohibi-
tions which would be applicable if
such a determination were made, and
solicited comments, suggestions, objec-
tions and factual information from
any interested person. Section
4(bX(1)(A) of the Act requires that the
Governor of each State or Territory,
within which a resident species of
wildlife is,known to occur, be notified
and provided 90 days to comment

RULES AND REGULATIONS

before any such species is determined
to be a Threatened species or an En-
dangered species. A letter was sent to
the Governors of the States of Flor-
ida, Georgia, Alabama, Mississippi,
and South Carolina on August 5, 1977,
notifying them of the proposed rule-
making for the eastern indigo snake.
On this same date, a memorandum
was sent to the Service Directorate
and affected Regional personnel, and
letters were sent to other interested
parties. ‘

Official comments were received
from Governor Reubin O’D. Askew of
Florida, Governor George Wallace of
Alabama, and Governor Cliff Finch of
Mississippi.

Governor Askew referred the letter
concerning the proposed rulemaking
to Colonel Robert Brantly, Director of
the Florida Game and Fresh Water
Fish Commission, for appropriate re-
sponse. Lt. Col. Brantley Goodson, Di-
rector of the Division of Law Enforce-
ment of the Florida Game and Fresh
Water Fish Commission, replied. Lt.
Col. Goodson detailed the problems
encountered by the State in enforcing
their law concerning protection of the
eastern indigo snake. A rather sizable
black market is continuing to deplete
populations in the State for export to
commercial markéts, especially in the

-

" North. Not only are individuals in-

volved, but large scale reptile whole-
saling companies as well. According to
Lt. Col. Goodson, these individuals are
aware that the indigo is protected in
Florida and will admit that Florida is
the source of their supply. Lt. Col.
Goodson noted that Florida is con-
tinuing to prosecute violations of their
protected species laws and has cooper-
ated with Fish and Wildlife Service
agents in efforts to halt illegal trade in
reptiles. He stressed the need for con-
tinued cooperation and solicited the-
Service’s support in dealing with the
indigo snake trade situation.

Governor Wallace indicated that
while Alabama no longer supports
known populations of eastern indigo
snakes, the Alabama Cooperative
Wildlife Research Unit is conducting
research on this species. Some snakes
may be released in Alabamsa in good
habitat where protection can be pro-
vided, according to Governor Wallace.
He supported a Threatened status.

Governor Finch noted that the east-
ern indigo snake is officially protected
in the State of Mississippi and en-
closed a copy of the regulations re-
garding such protection with his com-
ments. Governor Finch stated that
while no confirmations of the indigo
snake have been made since the 1950’s,
8 reported sighting occurred in Stone
County in 1977 and that indigo snakes
may still be present in South Missis-
sippi in longleaf pine areas where
gopher tortoises occur. The Governor
supported the listing of this species as
Threatened.

SuMMARY OF COMMENTS AND
RECOMMENPATIONS

Section 4(b)(1XC) of the Act re-
quires that a summary of all coms
ments and recommendations received
be published in the IFEDERAL REGISTER
prior to adding any specles to the list
of Endangered and Threatened Wild.
life and Plants.

In the August 1, 1977, PEpeRAL REG-
IsTER proposed rulemaking (42 ¥R
38921-38924) and assaclated August 1,
19717, Press Release, all interested par-
ties were invited to submit factual re-
ports or information which might con-
tribute to the formulation of a final
rulemaking,

All public comments recelved during
the period August 1, 1977, to Novem-
ber 29, 1977, were considered.

In addition to the comments re-
ceived from the Governors of Florida,
Alabama, and Mississippl, comments
were received from 26 individuals and
representatives of varlous organiza-
tions.

Mr, Jack A. Crockford, Director of
the Georgia Department of Natural
Resources, supported the proposed
listing and included a copy of the rec-
ommendation to add this specles to
the Georgia protected specles list.

Howard Lawler (Atlanta Zoological
Park) submitted two letters in support,
of the proposed listing, The first (Sep-
tember 28, 1977) supported the listing
and added additional information on
the presence of pesticides in indigo fat
samples from a paper in press in Her-
petological Review. In the second (Oc-
tober 24, 1977), Dr. Lawler expressed
concern because some individuals may
feel the indigo snake is not Threat-
ened because certain populations are
doing well. Dr. Lawler emphasized
that continued and uncontrolled “non-
commercial” collecting without regula-
tion would endanger populations in
most parts of the range. He restated
his support for the proposal. R. H.
Hunt (Curator of Reptiles, Atlanta
Zoological Park) also supported the
proposal and mentioned habitat modi-
fication, pesticides, and commercial
trade as being involved in the specles’

_decline.

Bob Truett (Birmingham Zoo) sup-
ported the proposed rulemaking, again
singling out overcollection for pets as
a2 main cause of the decline in indigos.
However, Mr. Truett feels that the
Texas indigo snake should also be in-
cluded as a Threatened species since
protection for only eastern indigo
snakes may cause harm to the other
subspecies, Mr. Truett also commented
extensively on the detrimental influ-
ences of “Rattlesnake Roundups” on
native fauna, including indigo snakes,
in parts of the Southeast. Mr. Truett
continues that no protection for the
indigo snake will be effective until it
controls or eliminates the Rattlesnake
Roundups throughout the range of
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