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List of Subjectsin 50CFR Part 17

Endangeredandthreatenedspecies,
Exports,Imports, Reportingandrecord-
keepingrequirements~and
Transportation.

ProposedRegulation Promulgation

Accordingly, it is herebyproposedto
amendpart17, subchapterB of chapter
I, title 50 oftheCodeof Federal
Regulations,assetforth below:

PART 17—fAMENDED]

1. Theauthority citation for part 17
continuesto readas follows:

Authority: 16 U.S.C. 1361—1407;16 U.S.C.
1531—1543;16U..S..G-._4201--4245;Pub. L. 99—
625,100 Stat.35OO~unlessotherwisenoted.

2. It is prGposedto amend§17.11(h)
by addingthe following, in alphabetical
orderunderReptiles,to theList of
EndangeredandThreatenedWildlife:

§17.11 Endangered and threatened
wildlife.
* * * * *

(h) * * *

Species
HIstoric range

Vertebrate popu-
dangeredorthr~t.. Stati~s When listed Critic~habi- Sp~ciaI

Ccrnmon name Sctentific name

REPTILES

Lake Erie water Nerodia sipedon- U.S.A. (OH); Can- NA T N/A NJA
snake. insularum. ada (ONT).

Datod:july 27. 1993.
RichardN. Smith.
Actiu.~Director. L’S. F~thand Wildlife
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50 CFR Part 17
RIN 1018—AB7S

Endangered and Threatened Wildlife
and Plants; ProposedThreatened
Status for the Northern Copperbehy
Water Snake,’Nerodia erythrogaster
neglecta
AGENCY: Fish andWildlife Service,
Interior.
ACTION: Proposedrule.

SUMMARY: The Service proposesto
determine threatenedstatusfor the
northerncopperbellywatersnake
(NerodiaerythrogasternegiectaConant)
andtherebyprovidethespecies
protectionundertheEndangered
SpeciesAct of 1973, as amended(Act).
Historicrecordsandrecentstudies
indicatethatthis animalhasdeclined
significantly, especiallyin thenorthern
two-thirdsof its range.andnowpersists
in variousscattered,isolatedpockets
wherehabitatis still suitable.The
populationis estimatedto include only
1,530 adultsrangewidewith 368
breedingpairs.Thenorthern

copperbellywatersnakehasbeenmost
adverselyaffectedby thelossof
continuoustractsof swamp-forest
habitat.Critical habitat is not being
proposed.
DATES: Commentsfromall interested
partiesmustbereceivedby October18,
1993.Public hearingrequestsmustbe
receivedby October4, 1993.
ADDRESSES: Commentsandmaterials
concerningthis proposalshouldbesent
to theU.S. Fish andWildlife Service,
BishopHenryWhippleFederal
Building, I FederalDrive, Fort Snelling,
Minnesota55111—4056.Commentsand
materialsreceivedwill beavailablefor
public inspection,by appointment,
duringnormalbusinesshoursat the
aboveaddress.
FOR FURTHER iNFORMATION CONTACT:
CraigJohnson,Chief, Division of
EndangeredSpecies(seeADDRESSES
section),612±725—3276,F’TS 725—3276.

SUPPLEMENTARY INFORMATION:

Background

Thenortherncopperbellywater
snake,(Nerodiaerythrogasterneglecta
Conant,wasformally recognizedas a
distinct subspeciesin 1949 (Conant
1949).TheAct defines“species”to
include “any subspeciesof fish or
wildlife orplants’andanydistinct
populationsegmentof anyspeciesof
vertebratefish or wildlife * *

(~4.(15)).Therefore,although

taxonomicallyrecognizedas a
subspecies,Nerodiaerythrogaster
neglectawill b~referredto asa
“species”throughtheremainderof this
proposal.This legal,asopposedto
biological,useof theterm “species”
should not beunderstoodto meanthat
this proposalcoverstheentirespecies
Nerodia eiythrogaster.This proposal
coversonly thesubspeciesNerodia
ervthrogasterneglecta.

Thekeyfield identification featureof
thenortherncopperbellywatersnakeis
its coloration.Thesnakehasa solid
dark (usuallyblack)backwith abright
orange-redventer,which is visible from
a lateralview. Comparedto similar
species.theheadandeyesof the
northerncopperbellywatersnakeare
proportionally larger(Clay 1936,1938;
Conant1938; 1951;Minton 1972).
Snakesfound in thenorthernportionof
their rangeare,on average,largerthan
snakesfrom thesouthernportion of
their range(Conant1938, 1949, 1951;
Minton 1972; Sellers1991).

Schmidt (1953)describesthehistoric
rangeof thenortherncopperbellywater
snakeas“south centralMichiganand
northwesternOhio, southwestward
throughIndianato extremesoutheastern
Illinois andadjacentKentucky.” The
snake’srangemay haveonceincluded
portionsof Tennessee,Wisconsin,
Pennsylvania,andWestVirginia.
Today,thenortherncopperbellywater
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snakeas “south centralMichiganand
northwesternOhio, southwestward
throughIndianato extremesoutheastern
Illinois andadjacentKentucky.” The
snake’srangemayhaveonceincluded
portionsof Tennessee,Wisconsin,
Pennsylvania,andWestVirginia.
Today,thenortherncopperbellywater
snakeoccursin thelower Ohio River
ValleyandlowerWabashRiverValley
in extremesouthwesternIndianaand
adjacentIllinois andKentucky, andin
southernMichigan,northeastern
Indiana,andnorthwesternOhio.
Historicrecordsandrecentstudies
indicatethatthis animalhasdeclined
significantly, especiallyin Michigan,
Ohio, andthenortherntwo~thirdsof
Indiana,andnow persistsonly in
variousscattered,isolatedpockets
wherehabitatis still suitabie.The
populationis estimatedat 1,530 adults
rangewidewith 368breedingpairs
~Sellers1991).

Thenortherncopperbeilywatersnake
migratesseasonallythroughoutits
habitat.Thehabitatconsistsof lowland
swampsor otherwarm, quiet waters.
Woodedcorridorsarealsonecessaryfor
migratoryaccessto woodedlakes,
streams,or otherpermanentwaters.
Uplandslopesabovefloodstageline
with undergroundhibernationsites
belowthe frost line mustalsobe
accessible.Whenhabitatis restrictedin
sizeor interruptedwith impermeable
barriers,suchas roadsor clearedareas,
northerncopperbellywatersnake
populationswill declineor disappear
(seeFactorA). In orderto sustaina
vtablepopulationof northern
copperbellywatersnakes(about50
individualswith 12 breedingpairs),
500—600acresof continuousswamp.
foresthabitatis needed.Sellers(1991)
describesthehabitatas willow-
buttonbushor cypressswampsadjacent
to woodedcoverfor accessto
permanentwetlandsandto wooded
uplandhibernationsitesabove
floodstage.

Thenortherncopperbellywatersnake
emergesfrom its uplandhibernation
sitesin earlysprings,migratesto
wetlandareasthroughwooded
corridors,andcanoftenbe seenbasking
nearshallowwetlandedgesin
woodlands.Whenthewoodland
swampsbeginto dry in laterspring,the
snakesdisperseandmovethethrough
woodedcorridorsor alongwaterwaysto
permanentwaters,it theyareavailable.
If permanentwatersarenot accessible,
thesnakeswill remainaroundshallow
swampsor movethroughoutthe
surroundingwoodlands.Summer
activitiesusuallycenteraroundwooded
andpermanentwaterbodies,brushy
ditches,andlowlandwetwoods.Snakes

becomedifficult to find in mid-summer
andearlyfall asthey areactivemainly
in theterrestrial,brushypartof habitat
(Conant1951)andmoveto hibernation
sitesduring this period.

Northerncopperbellywatersnakes
hibernatein deepcavitiesin wooded
uplandsabovethefloodstageline and
pendingareas.If uplandsitesare
unavailable,thesnakeswill use
bottomlands.Howeverupland
hibernationsitesareessentialto the
survivalof viablepopulationsof the
snake.A mid-winterflood, coupled
with freezingtemperatures,couldbe
lethalto snakesif floodplainand
riverbankareasweretheonly
hibernationsites available.Bottomland
hibernationsiteshavebeenidentifiedas
felled treeroot networks(Lodato 1985),
densebrushpiles,fieldstonepiles~and
perhapsbeaverandmuskratlodges.

This speciesis knowto form small
groups(colonies)in thespringandfall.
Coloniesof snakeshavebeenobserved
swimming, feeding,courting, and
restingtogether(Contant1938;Martin
1982,pers.comm. in Sellers1991).
Courtshipandmating occurin April,
May, andJune.Thenorthern
copperbellywatersnakehasalonger
gestationperiodthanothernatricine
snakessharingits range.Theiraverage
litter sizeis alsosmaller,average18 per
litter (SchmidtandDavis 1941).Young
snakesarebornin thefall nearor in the
hibernationsiteandmaynot become
activeuntil thefollowing spring.

Thenortherncopperbellywatersnake
wasrecognizedasa category2
candidatein the Service’sDecember30,
1982(50 FR 47251),January6, 1989 (50
FR 544), andNovember21, 1991 (50 FR
56225)Noticeof Review.Listing
priority for this speciesis 6. Category2
specieswarrantconcernbut conclusive
informationnecessaryfor listing is
lacking.Asaresultof astatussurvey
preparedby Sellers(1991),the Service
concludedthatenoughinformationwas
availableto supporttheneedfor
protectionof thespeciesundertheAct.
OnNovember12, 1991,theService
reassignedthis speciesto Category1.

Summaryof FactorsAffecting the
Species

Section4(a)(1)of theEndangered
SpeciesAct (16U.S.C. 1531et seq.)and
regulations(50 CFR part424)
promulgatedto implementthelisting
provisionsof theAct setforth the
proceduresfor addingspeciesto the
Federallists.A speciesmaybe
determinedto beanendangeredor
threatenedspeciesdueto oneor more
of thefive factorsdescribedin section
4(a)(1).Thesefactorsandtheir
applicationto thenortherncopperbelly

watersnake(Nerndiaerythroouster
neglecta)~.re.asfollows:

A. ThePresentor Threatened
Destruction,Modification,or
Curtailmentof Its Habitat or Range

Habitatloss andfragmentationis the
primaryfactorthreateningthe
continuede~istenceof thenorthern
copperbellywatersnake.The lossand
fragmentationof continuoustracts(500—
600acres)of this species’swamp-forest
habitafpreventsapopulation’saccessto
theseasonallyusedpartsof its habitat
thatarerequiredto sustainaviable
populationovertime. The northern
copperbellywatersnakecanadaptto
certainlimited disturbancessuchas
artificial pondconstructionor selective
timber harvesting.However,severe
habitatlossandfragmentationhas
forcedthis speciesto uselesssuitable
habitatandhasledto theeventual
declineandextirpationof once-viable
populations.

Specific threatsthathaveledto the
extirpationofnortherncopperbelly
watersnakepopulationsinclude
clearcuttingwoodlots,brushandland
clearance,widescaledrainingof
wetlands,habitatconstrictionby
surroundingdevelopment,wetland
succession,androadconstruction.For
example,in the late 1940’s,northern
copperbellywatersnakeswere
extirpatedfrom asite in EatonCounty,
Michigan,by dredgingandditching.A
sitein HardinCounty,Ohio andasite
in Williams County,Ohio werecleared
anddrainedin theearly1950’s,
extirpatingthenortherncopperbellv
watersnakefromtheseareas.One
Michigansiteis bisectedby a roadthat
is scheduledfor upgrading.The siteis
consideredto be asignificant location
for thenortherncopperbellywater
snakeandhabitatwill bedestroyedor
degradedby theproposedproject. In
additionto habitatloss,snakes
attemptingto crosstheupgradedroad
maybeinjuredor killed by vehicles.
Discussionsareunderwaybetweenthe
Stateandcountyto modify theplansto
minimize damageto thesnakesand
habitat.

Anothermodificationto thenorthern
copperbeilywatersnake’shabitatis the
widespreaduseof insecticidesand
otherchemicalsthat impact theaquatic
food chainuponwhich thesnakeis
dependentfor food (Minton 1972).

In additionto the abovethreats,
northerncopperbellywatersnakesin
the lowerOhio RiverValley andlower
WabashRiverValley facehabitatloss
andfragmentationcausedby surface
mining, oil explorationandextracti
river damsthat causeflooding of
shallowwetlandsandwoodede
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timberclearcutting,row crop expansion,
andstreamcharinelizatlonand
dredging.In Indiana,acoalmining
company is expandingits surface
mining operationandnorthern
copperbellywatersnakehabitatwill be
destroyedor degradedby the expansion.

B. Overutilizationfor Commercial,
Recreational,Scient1fic.orEducational
Purposes

During the first 30 yearsafter its
thscovery,manynortherncopperbelly
watersnakeswerecollectedas
specimensfor museums.Although
museumshaveabandonedthis practice,
amateurcollectorscontinueto take
snakes(Sellers1991).The speciesis
collectedfairly regularlybecauseof its
rarity, its large sizeand itsunique
coloration, andits value in the pet trade.
For example,an international
commercialdealerreportedlyoffered
$260to an amateur collector for a
breeding pair of northern copperbelly
watersnakes.Oneyouth campin the
northern part of thesnake’srange
encouragesthe captureof reptiles,
including northern copperbellywst~er
snakes,as partof their campactiv~’lea.
The methodsusedto capture the ‘makes
often injures them and the partici pants
may attempt to takethe snakeshome
with them. On oneoccasion,the C’hio
Department of Natural Resourceswas
calledby the Toledo Zoo to invest~gate
an attempt by severalcampersfrom this
campto sell a numberof northern
copperbellywatersnakes(Seller ~991).

C. Diseaseor Predation

During migration the snakesare
vulnerable to predation, especially
when their migration mutesare
interruptedby dearedareassuchas
roads,mowedareas,andfarmlands.The
ability to migrate safely throughovtits
homerangeis a limiting factor in the
life history of thenorthern copperbelly
watersnake.

D. The Inadequacyof E.xisting
RegulatoiyMechanisms

Existing regulatorymechanismsare
not sufficientto reducelossesof the
northerncopperbellywater snake.
Section404of theClean Water Act
regulatesplacement of fill material in
the waters of the United States.This
should have providedsignificant
oversight on a wide varietyof activities
that would have prevented the
destructionand fragmentation of this
species’wetland habitat. Michigan,
Ohio, andIndianaconfer full legal
protection to the northern copperbelly
water snake.However, Illinois and
Kentucky offer no legal protection to the
snake.The EndangeredSpeciesAct

offers additional possibilities for
protectionthroughsection6
(cooperationbetweenthe statesandthe
Service),throughsection7 (interagency
cooperation), andthroughsection 9
(prohibited acts).

E. OtherNatural or ManmadeFactors
AffectingIts ContinuedExistence

Weatherextremessuchas drought,
flooding, andmild wintersmay
influence the population of the northern
copperbelly watersnakeasit affectsthe
snake’saccessto anduseof upland
hibernationsiteswith deepcavities,
ability to estivate for prolonged periods,
andaccessto anduseof woodcorridors
from swampsto permanently-wet
ponds, lakes,and streams.

The Servicehas carefullyassessedthe
bestscientific andcommercial
information available regardingthe past,
present,and future threats facedby this
speciesin determining to proposethis
rule. Basedon this evaluation, the
preferred action is to list thenorthern
copperbelly water snake,Nerodia
exythrogasternegiecta,asa threatened
species.A threatenedspecies,as
defined under section3(19) of theAct,
is a speciesthat is likely to becomean
endangeredspecieswithin the
foreseeablefuturethroughout all or a
significant portion of its range. Critical
habitat is not being proposedat this
time for the reasonsdiscussedbelow.

Critical Habitat

Section4(a)(3) of the Act, as
amended,requires that, to the maximum
extent prudent and determinable,the
Secretaryproposecritical habitat at the
time thespeciesis proposedto be
endangeredor threatened.The Service
finds that designationof critical habitat
is not presently prudent for this species.
This determination is basedon the
premisethat such adesignationwould
not be beneficial to thespecies(50CFR
424.12).As discussedunderFactor B in
the Summary ofFar~torsAffecting the
Species,the northern copperbelly water
snake would becomevulnerable to
collectors who would be drawnto the
known populations by the publication
of critical habitat mapsand other
specific location information. Critical
habitat designationwould not provide
additional protection over that afforded
through the normal recovery process
andthroughsection7 consultation.

Available ConservationMeasures
Conservationmeasuresprovidedto

specieslisted asendangeredor
threatened under the Endangered
SpeciesAct include recognition,
recovery actions, requirements for
Federal protection, and prohibitions

againstcertainpractices.Recognition
throughlisting.encouragesandresults
in conservationactions by Federal,
state,andprivate agencies,groups,and
individuals. The EndangeredSpecies
Act provides for possibleland
acquisitionandcooperationwith the
statesandrequires that recovery actions
be carried out for all listed soecies.The
protection required of Federal agencies
andthe prohibitions against taking and
harmare disctissed,in part, below.

Section7(a)of the Act, asamended,
requiresFederalagenciesto evaluate
their actionswith respectto anyspecies
that is proposedor listedas endangered
or threatenedand with respectto its
critical habitat, If any Is being
designated.Regulationsimplementing
this interagencycooperationprovision
of theAct arecodified at 50 CFR part
402. Section7(a)(4) requires Federal
agenciesto confer informally with the
Serviceon anyactionthat is likely to
jeopardize the continued existenceof a
prop osedspeciesor result in
destruction or adversemodification of
proposedcritical habitat. If a speciesis
listed subsequently.section 7(a)(2)
requiresFederal agenciesto ensure that
activitiesthey authorize, fund, or carry
out arenot likely to jeopardizethe
continued existenceof sucha speciesor
to destroy or adverselymodify its
critical habitat. If a Federal actionmay
affect a listed speciesor its critical
habitat, the responsibleFederal agency
must enter into formal consultation with
theService.

The Act and implementing
regulations found at 50 ~FR 17.21 end
17.31 set forth a seriesof general
prohibitions andexceptionsthat apply
to all threatenedwildlife. These
prohibitions, in part, makeit illegal for
anyperson subject to the jurisdiction of
the United Statesto take (includes
harass,harm, pursue,hunt, shoot,
wound, kill, trap, or collect; or to
attempt any of these),import or export,
ship in interstate commercein the
courseof commercialactivity, or sell or
offer for salein interstate or foreign
commerce,any listed species.It also is
illegal to possess,sell, deliver, carry,
transport, or ship anysuchwildlife that
hasbeen taken illegally. Certain
exceptionsapply to agentsof the
Serviceandstateconservationagencies.

Permits may be issuedto carryout
otherwiseprohibited activities
involving threatenedwildlife species
under certain circumstances.
Regulationsgoverningpermits are at 50
CFR 17.22,17.23,and17.32. Such
permits are available for scientific
purposes,to enhancethe propagation or
survival of the species,and/or for
incidental take in connectionwith
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otherwiselawfulactivities. For
threatenedspecies,therearealso
permits for zoologicalexhibition,
educationalpurposes,or special
purposesconsistentwith thepurposes
of theAct.

Public CommentsSolicited
The Serviceintends that any final

action resulting from this proposal will
be as accurateandas effectiveas
possible.Therefore,commentsor
suggestionsfrom thepublic,other
concernedgovernmentalagencies,the
scientificcommunity,industry,orany
otherinterestedpartyconcerningthis
proposedruleareherebysolicited.
Commentsparticularlyaresought
concerning:

(1) Biological,commercialtrade,or
otherrelevantdataconcerningany
threat(or lackthereofl to this species;

(2) The locationof anyadditional
populationsof this speciesandthe
reasonswhy anyhabitat should or
should not be determined to be critical
habitat asprovidedbysection4 of the
Act;

(3) Additional information concerning
the range,distribution,andpopulation
sizeof this species;and

(4) Currentor plannedactivitiesin the
subjectareaandtheirpossibleimpacts
onthis species.

Final promulgationof the
regulation(s)on this specieswill take
into considerationthecommentsand
anyadditional information receivedby
theService,andsuchcommunications
mayleadto afinal regulationthat
differs from this proposal.

TheEndangeredSpeciesActprovides
for a public hearingon this proposal, if
requested.Requestsmustbereceived

within 45 daysof thedat~of publication
of theproposal.Such requestsmustbe
madein writing andaddressedto the
Regional Director, U.S. Fishand
Wildlife Service,Bishop Henry Whipple
Federal Building, I FederalDrive, Fort
Snelling,Minnesota55111-4056.

National Environmental Policy Act

The FishandWildlife Servicehas
determined that an Environmental
Assessment,asdefinedunderthe
authorityof theNationalEnvironmental
PolicyAct of 1969, neednotbe
preparedin connectionwith regulations
adopted pursuant to section4(a) of the
Endangered SpeciesAct of 1973,as
amended.A noticeoutliningthe
Service’sreasonsfor this determination
waspublished in the Federal Register
on October25, 1983 (48FR49244).
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List of Subjectsin 50 CFRPart 17

Endangeredaridthreatenedspecies,
Exports, Imports, Reporting and
recordkeepingrequirements,and
Transportation.

ProposedRegulation Promulgation

Accordingly, it is herebyproposedto
amendpart17, subchapterB of chapter
I, title 50 of theCodeof Federal
Regulations,assetforthbelow:

PART 17—[AMENDED]

1. Theauthoritycitation for part17
continuesto readasfollows:

Authority: 16 U.S.C.1361—1407; 16 U.S.C.
1531—1544;16 U.S.C. 4201—4245;PublicLaw
99—625,100 Stat.3500,unlessotherwise
noted.

2. It is proposedto amend § 17.11(h)
by adding the following, in alphabetical
orderunderReptiles,to the List of
EndangeredandThreatenedWildlife:

§17.11 Endangeredend threatened
wildlife.
* * * * *

Species

Histoncrange

Vertebrate

w~endan- Status ~‘~enlist.
gered or ed

threatened

Critical habi- Special
tat ru esCommon name Scientific name

REPTILES

Northerncopperb&ly Nerodiaerylhrogaster U.S.A. (Ml, OH, IL, Entire T NA NA
watersnake. neglecta. IN, KY).

Dated:July 26, 1993.
Richard N. Smith,
ActingDirector, U.S. Fish andWildlife
Service.
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