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(relatingto investigationsand inquiries),
and§ 391.31(relatingto roadtests)do
notapply to a driverwho hasbeena
regularly employeddriver(as definedin
§ 390.5of this subchapter)of a motor
carrier for a continuousperiodwhich
beganbeforeJanuary1, 1971,aslongas
he/shecontinuesto bea regularly
employeddriverof thatmotorcarrier.
Sucha driver is qualified to drivea
motorvehideif he/shefulfills the
requirementsof paragraphs(b)(i)
through(b)(9) of § 391.11 (relatingto
qualificationsof drivers).

11. Section391.67is revisedto read
asfollows:

§ 391.67 Drivers of articulated
(combination) farm vehicles.

The following rulesin this partdo not
apply to a farm vehicledriver(as
definedin § 390.5)who is 18 yearsof
ageor eiderandwho drivesan
articulatedmotorvehicle:

(a) Section391.11(b)(1),(b)(8), (b)(io),
and(b)(il) (relatingto driver
qualificationsin general);

(b) SubpartC (relatingto disclosure
of, investigationinto, andinquiries
aboutthebackground,character,and
driving recordof, drivers);

(c) SubpartD (relatingto roadtests);
(d) Somuchof~391.41and391.45

as requirea driver to bemedically
examinedandto haveamedical
examiner’scertificateon his person
beforeJanuary1, 1973; and

(e)SubpartF (relatingto maintenance
of flies andrecords).

12. Section391.68is revisedto read
asfollows:

§ 391.68 Private motor carrier of
passengers (nonbusiness).

(a) The following rules in this partdo
not applyto aprivatemotorcarrierof
passengers(nonbusiness)andtheir
drivers:

(1) Section391.11(b)(8),(b)(1O),
(b)(11),and(b)(12), (relating to driver
qualificationsin general).

(2) SubpartC (relatingto disclosure
of, investigationinto, andinquiries
aboutthebackground,character,and
driving recordof, drivers).

(3) SubpartD (relatingto roadtests).
(4) Somuchof §~391.41and391.45

asrequireadriver to bemedically
examinedandto haveamedical
examiner’scertificateon his/herperson.

(5) SubpartF (relatingto maintenance
of files andrecords).

(6) SubpartH (relatingto controlled
substancestesting).

(b) The following rulesin this part do
not applyto aprivatemotorcarrierof
passengers(business)driver: SubpartD
(relatingto roadtests).

13. Section391.69is revisedto read
asfollows:

§ 391.69 Drivers operating In Hawaii.

The provisionsof § 391.21 (relatingto
applicationforemployment),§ 391.23
(relatingto investigationsandinquiries),
and§391.31(relatingto roadtests)do
not applyto adriver who hasbeena
regularlyemployeddriver(asdefinedin
§390.5of this subchapter)of amotor
carrieroperatingin the Stateof Hawaii
for acontinuousperiodwhich hogan
beforeApril 1, 1975,as long ashe/she
continuesto bearegularly employed
driver of thatmotorcarrier.Sucha
driver is qualified to drive a motor
vehicleif he/shefulfills the
requirementsof paragraphs(b)(1)
through(b)(9)of § 391.11(relatingto
qualificationsof drivers).

§ 391.71 [Amended]

14. In § 391.71,paragraph(a) is
amendedby removingthewords“and
§391.35(relating to written
examination)”andaddingtheword
‘and”beforethereferenceto
“~391.31.”

15. Section391.73is revisedto read

asfollows:
§ 391.73 Private motor carrier of
passengers (business).

Theprovisionsof §391.21(relatingto
applicationsfor employment),§ 391.23
(relatingto investigationsandinquiries),
and§ 391.31(relatingto roadtests)do
not applyto adriverwho hasbeena
regularlyemployeddriver (asdefinedin
§ 390.5 of this subchapter)of a private
motorcarrierof passengers(business)as
of July 1, 1994,so long as thedriver
continuesto be aregularly employed
driver of that motorcarrier.Sucha
driveris qualifiedto drive amotor
vehicleif that driver fulfills the
requirementsof paragraphs(b)(i)
through(b)(9) of~391.ll4relatingto
qualificationsof drivers).

PART 392—DRIVING OF MOTOR
VEHICLES

16. Theauthority citation for part 392
is revisedto readas follows:

Authority: 49 U.S.C. 31136and31502;and

49 CFR 1.48.
§~392.9a, 392.12, 392.18, 392.21, 392.30,
392.31,392.32,392.40,392.41,392.61,
392.62, 392.65, and 392.69 [Remo’,ied and
Reserved]

17. Sections392.9a,392.12,392,18,
392.21,392.30,392.31,392.32,392.40,
392.41,392.61,392.62,392.65,and
392.69areremovedandreserved.

18. Theheadingof subpartE is
revisedto read,“SubpartE—~-License
Revocation;Dutiesof Driver”.

PART 395—HOURS OF SERVICE OF
DRIVERS

19. Theauthoritycitation for part 395
is revisedto readasfollows:

Authority: 49U.S.C. 31136and 31502: anr~

49 CFR 1.48.
§ 395.2 [Amended]

20. Thedefinition of On dutytimeis
amendedby removingparagraph(6) and
redesignatingparagraphs(7) through(9)
as paragraphs(6) through(8),
respectively.

PART 396—INSPECTION, REPAIR,
AND MAINTENANCE

21. Theauthoritycitation for part 396
is revisedto readas follows:

Authority: 49 U.S.C. 31136and31502;and

49 CFR 1.48.
§ 396.3 [Amended]

22. Section396.3 is amendedh~
removingparagraph(b)(4) and
redesignatingparagraph(b)(5) as
paragraph(b)(4), andby addingthe
word “and” at theendof paragraph
(b)(3).

Appendices A and C to Subchapter B
[Removed and Reserved]

23. In chapterIII, subchapterB,
appendicesA andC areremovedand
reserved.

IFR Doc. 94—28534 Filed 11—22—94; 8:45 aml’
BILLING CODE 4910—22-P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 17

fIN 1O18-~AB97 c~9~Ck4
Endangered and Threatened Wildlife
and Plants; Appalachian Elktoe
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SUMMARY: TheU.S. Fish andWildlife
Service(Service)determinesthe
Appalachianelktoe(Aiasrriidonta
raveneliana)to be anendangered
speciesundertheEndangeredSpecies
Act of 1973,asamended(Act). The
Appalachianelktoe is endemicto the
upperTennesseeRiversystemin the
mountainsof westernNorth Carolina
andeasternTennessee.It wasonce
fairly widely distributedin western
NorthCarolina,butit hasbeeri
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elimin~edfrom themajority of its
historicrangeandis now foundonly in
shortreachesof theLittle Tennessee
River, NolichuckyRiver, ToeRiver, and
CaneRiver. In Tennessee,thespeciesis
known only from its present
distribution in theNolichucky River.
Thespecies’rangehasbeenseriously
reducedby impoundmentsandthe
generaldeteriorationof habitatand
v:aterquality resultingfrom siltation
andotherpollutantscontributedby
poor landusepracticesandtoxic
discharges.Due to thespecies’limited
distribution,any factorsthat adversely
modify habitator waterquality in the
streamreachesit now inhabitscould
further threatenthespecies.This final
rule implementstheAct’s protection
andrecoveryprovisions for the
Appalachianeiktoe.
EFFECTIVE DATE: December 23, 1994.
ADDRESSES:Thecompletefile for this
ruleis availablefor inspection,by
apnointment,during normalbusiness
hoursat U.S. Fish andWildlife Service,
330RidgefieldCourt.Asheville, North
Carolina28806.
FOR FURTHER INFORMATION CONTACT: t’vlr.
JohnFrideil attheabove address(704/
6t35—1195,Ext. 225).

SUPPLEMENTARY INFORMATION:

Background
TheAppalachianelktoe(Alasmidonta

raveneliana)(Lea, 1834)is a freshwater
musselwith athin, but not fragile,
kidney-shapedshell, reachingup to
about3.2 inchesin length,1.4 inchesin
height,and1 inch in width (Clarke
1981). Juvenilesgenerallyhavea
yellowish-brownperiostracum(outer
sh~lIsurface)while theperiostracumof
theadultsis usuallydarkbrown in
color. Although raysareprominenton
someshells,particularlyin theposterior
portion of theshell, mapyindividuals
haveonly obscuregreenishrays.The
shell nacre(insideshell surface)is
shiny,oftenwhite to bluish-white,
changingto asalmon,pinkish,or
brownishcolor in thecentralandbeak
cavityportionsof theshell; some
specimensmaybemarkedwith
irregularbrownishblotches(adapted
from Clarke1981). A detailed
descriptionof thespecies’shell, with
illustrations,is containedin Clarke
(1981).Soft partsarediscussedin
Ortmann(1921).

Becauseof its rarity,little is known
abouttheautecologyof theAppalachian
elktoe.Thespecieshasbeenreported
from relatively shallow,medium-sized
creeksandriverswith cool,moderate-
to fast-flowingwater. It hasbeen
observedin gravellysubstratesoften.
mixed with cobbleandboulders,in

cracksin bedrock(Gordon1991),and
occasionallyin relativelysilt-free,
coarse,sandysubstrates(J. Alderman,
NorthCarolinaWildlife Resources
Commission,personalcommunication,
1992;personalobservations,1989and
1991).Like otherfreshwatermussels.
theAppalachianelktoefeedsby filtering
food particlesfrom thewatercolumn.
Thespecificfood habitsof thespecies
areunknown,but other freshwater
musselshavebeendocumentedto feed
on detritus,diatoms,phytoplankton.
andzooplan.kton(Churchill andLewis
1924).Thereproductivecycleof the
Appalachianelktoe is similar to thatof
othernativefreshwatermussels.Males
releasesperminto thewatercolumn;
thespermarethentakenin by the
femalesthroughtheir siphonsduring
feedingandrespiration.The females
retainthefertilized eggsin theirgills
until the larvae(glochidia) fully
develop.Themusselglochidiaare
releasedinto thewater, andwithin a
few daystheymustattachto the
appropriatespeciesof fish, which they
thenparasitizefor ashorttime while
theydevelopinto juvenilemussels.
Theythendetachfrom their “fish host”
andsink to thestreambottom where
they continueto develop,providedthey
land in asuitablesubstratewith the
correctwaterconditions.Recentstudies
fundedby theU.S. ForestServiceand
conductedby personnelwith the
TennesseeTechnologicalUniversityat
Cookeville,Teimessee,haveidentified
thebandedsculpin (Cottuscarolinae)as
a host speciesfor glochidiaof the
Appalachianelktoe(M. Gordon,
TennesseeTechnologicalUniversity.
personalcommunication.1993).

Themussel’slife span,andmany
otheraspectsof its life history, are
unknown.

TheAppalachiane)ktoeis knownto
beendemicto theupperTennessee
Riversystemin westernNorthCarolina
andeasternTennessee.Historical
recordsfor thespeciesin NorthCarolina
exist for theLittle TennesseeRiver
system(TalulaCreek,GrahamCounty)
andtheFrenchBroadRiversystem.
including theNolichuckyRiver(county
unknown);theLittle River
(TransylvaniaCounty),theSwannanoa
River (countyunknown),thePigeon
River (HaywoodCounty),andthemain
stemof theFrenchBroadRiver -

(BuncombeCountyandan unknown
county) (Clarke 1981).An additional
historicalrecordof theAppalachian
elktoein theNorthForkHolston River,
Tennessee(S.S.Haldemancollection) is
believedto representamislabeled
locality.(Gordon1991).

From 1986throughthespringof 1992,
biologistswith theService,the

TennesseeValley Authority, theNorth
CarolinaWildlife Resources
Commission,andtheTennessee
TechnologicalUniversityconducted
surveysin both historic andpotential
habitatof thespecies.Surveysof the
FrenchBroadRiverandits tributariesin
Transylvania,Henderson,Haywood,
Buncombe,andMadisonCounties,
North Carolina,failed to locateany
specimensof theAppalachianelktoe(R.
Biggins,U.S. Fish andWildlife Service,
personalcommunications,1989 and
1991;Alderman,NorthCarolina
Wildlife ResourcesCommission,
personalcommunication,1990; M.
Gordon,TennesseeTechnological
University, persola~communications,
1991and1992; personalobservations,
1986through 1991).Thespecieshas
alsobeenextirpatedfrom TalulaCreek
in theLittle TennesseeRiversystem
(personalobservations,1987 and1992)
andcouldnot be foundin anyof the
othermajortributariesto theLittle
TennesseeRiver (Gordon,personal
communication,1991; S. Ahlstedt,
TennesseeValley Authority, personal
communication,1992). If thehistoric
recordfor thespeciesin theNorthFork
HoistonRiverin Tennesseewasagood
record,thenthespecieshasbeen
eliminatedfrom this riveraswell. Only
two populationsof thespeciesare
knownto survive.Onepopulation,
discoveredin 1987by TennesseeValley
Authority biologists(StevenAhlstedt
andCharlesSaylor),existsin themain
stemof theLittle TennesseeRiverin
Swain andMaconCounties,North
Carolina(TennesseeValley Authority
1987;J. Widlak, U.S. FishandWildlife
Service,personalcommunication,1988;
Biggins 1990;Gordon1991;personal
observations,1988,1991, 1992,1993).
The secondpopulationoccursin the
NolichuckyRiversystem.This
populationis restrictedto scattered
locationsalongashortreachof theToe
Riverin YanceyandMitchell Counties
in North Carolina(personal
observations,1991 and1992)andthe
main stemof theNolichuckyRiver,
YanceyandMitchell Counties,North
Carolina(Alderman,personal
communication,1991;personal
observation,1992,1993),extending
downriverinto Unicoi County,
Tennessee(personalobservation,1992).
A singlespecimenof theAppalachian
elktoewasalsofoundin theCaneRiver
in YanceyCounty,NorthCarolina(C.
McGrath,NorthCarolinaWildlife
ResourcesCommission,personal
communication,1992). .

Habitatandwaterquality
degradationlalterationresultingTrorn
impoundments;streamchannelization~
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dredging;industrialandsewage
effluent;andtherunoffof silt andother
pollutantsfrom poorlyimplemented
mining, constructionidevelopment,
agricultural,and past loggingactivities
arebelievedto betheprimary factors
resultingin the eliminationof the
speciesfrom the majority of its historic
range.Many of thesefactorsthreatenthe
only two remainingpopulationsof the
species.

PreviousFederalAction
TheAppalachianelktoewas

recognizedby theServicein theMay 22,
1984,FederalRegister(49FR 21664)
andagainin theJanuary6, 1989,
Federali~egister(54 FR 554) asa
speciesbeingreviewedfor potential
additionto theFederalList of
EndangeredandThreatenedWildlife
andPlants.This musselwasdesignated
asa category2 candidatefor Federal
listing on thesecandidatelists. Category
2 representsthosespeciesfor which the
Servicehassomeinformationindicating
thatthetaxamaybeunderthreat,but
sufficientinformationis lacking to
prepareaproposedrule. Sincethat
time,both historic andpotentialhabitat
of thespecieshasbeensurveyed.Only
two populationsof theAppalachian
elktoeareknownto survive,andboth of
thesepopulationsarethreatenedby
manyof thesamefactorsthatare
believedto haveresultedin the
extirpationof thespecieselsewhere

..within its historic range.Accordingly,
on June10, 1992,theServicedesignated
theAppalachianelktoeasacategoryI
candidate.CategoryI representsthose
speciesfor whichtheServicehas
enoughsubstantialinformation on
biological vulnerabilityandthreatsto
supportproposalsto list them as
endangeredor threatenedspecies.The
Servicehasmet andbeenin contact
with variousFederalandStateagency
personnelandprivateindividuals
knowledgeableaboutthespecies,
concerningthespecies’statusandthe
needfor protectionprovidedby theAct.
OnApril 20, 1992, andagainon August
21, 1992,theServicenotified
appropriateFederal,State,andlocal
governmentagenciesin writing thata
statusreviewwasbeingconductedand
thatthespeciesmight beproposedfor
Federallisting. A total of six written
commentswerereceivedon thesetwo
notices.TheNorthCarolinaWildlife
ResourcesCommission(twowritten
comments),theNorthCarolinaNatural
HeritageProgram(two written
comments),andan interestedbiologist
expressedtheir supportfor thespecies’
beingproposedfor protectionunderthe
Act; the U.S. Soil ConservationService
statedthattheydid not haveany

additionalinformation on this species.
No negativecommentswerereceived.

On September3, 1993,theService
publishedin theFederalRegister (58
FR 46940)aproposalto list the
Appalachianelktoeasan endangered
species.Thatproposalprovided
informationon thespecies’biology,
status,andthreatsto its continued
existence.

Summaryof Commentsand
Recommendations

In theSeptember3, 1993,proposed
rule, the January21, 1994,noticeof
publichearingandreopeningof the
commentperiod (59FR 12353).the
February8, 1994,public hearing,and
throughassociatednotifications,
commentsor suggestionsconcerningthe
proposedruleweresolicitedfrom the
public, concernedgovernmental
agencies,thescientificcommunity,
industry,or anyotherinterestedparty.
AppropriateFederalandStateagencies,
countygovernments,scientific
organizations,andinterestedparties
werecontactedby lettersdated
September14, 1993,andJanuary27,
1994,andwererequestedto comment.
A legalnotice,which invited general
public comment,waspublishedin the
following newspapers:“TheErwin
Record,”Erwin, Tennessee,September
22, 1993;the“Mitchell NewsJournal,”
SprucePine,NorthCarolina,September
22, 1993; the“YanceyJournal,”
Burnsville,North Carolina,September
22, 1993;the“Smoky Mountain Times,”
BrysonCity, NorthCarolina,September
23, 1993;andthe“Franklin Press,”
Franklin,NorthCarolina,September24,
1993.

In responseto threeformalrequests,
apublic hearingon theproposalto list
theAppalachianelktoeasan
endangeredspecieswasheld on
February8, 1994, at theMitchell High
School,Bakersville,NorthCarolina.A
legal noticeannouncingthepublic
h~aringandreopeningof thecomment
periodwaspublishedin thenewspapers
listedabove.

All written commentsandoral
statementspresentedat thepublic
hearingandthosereceivedduringthe
commentperiodsarecoveredin the
following discussion.

Fourwritten responsesto the
proposedrulewerereceivedduringthe
initial commentperiod. Oneof these
wasfrom aStateagency,andtheothers
werefrom theminingindustryin
Mitchell County,NorthCarolina.The
Stateof Tennessee,Departmentof
EnvironmentandConservation
expressedsupportforthelisting of the
Appalachianelktoeasendangered,and
statedthat their HeritageProgram

recordsconcurredwith the information
presentedin theproposedrule. The
UniminCorporation,Feldspar
Corporation,andK—TFeldspar
Corporationexpressedconcernabout
thepotentiallisting andrequestedthat
apublic hearingon theService’s
proposalbe held.

Nineteenverbalstatementswere
madeat thepublic hearing.Fifteen
respondents(arepresentativeof
CongressmanTaylor’s office, the
Mitchell CountyBoardof
Commissioners,theMayorof theTown
of SprucePine, theMitchell CountySoil
andWaterConservationDistrict, the
Mitchell CountyEconomic
DevelopmentCommission,theMitchell
CountyChristmasTreeGrowers
Association,representativesof three
mining companies,andsix individuals)
expressedoppositionto thelisting of
theAppalachianelktoe.Four
respondents(representativesof two
businesses,a civic group,anda
representativefor 31 childrenin east
Tennessee)supportedthe listing. Ten
written commentswerereceivedatthe
public hearing,nineof whichwere
copiesof verbal statementsgiven.A
written statementwasalsoreceived
from CongressmanCassBallenger.
CongressmanBallengerexpressedhis
interestin thematterandstatedthathe
hadsentarepresentativeof his officeto
thehearing.

Forty additionalwritten comments
werereceivedduringthecomment
periodextension(thirty-one letterswere
receivedfrom childrenin Chucky,
Tennessee,but arecountedin this total
asonecommentfrom thechildren in
eastTennessee).Nine of these
respondents(CongressmanCharles
Taylor, CongressmenCassBallenger,
TheK—T FeldsparCorporation,The
Unimin Corporation,andfive
individuals) opposedthelisting; thirty
respondents(membersof theLeagueof
WomenVoters,SaveourRivers,a
registeredforester,and26 other
respondents)supportedthelisting; one
respondent(NantahalaPowerandLight
Company)expressedneithersupportfor
noroppositionto thelisting.

Following is asummaryof comments,
concerns,andquestions(referredto as
“Issues”for thepurposeof this
summary)expressedorallyat thepublic
hearingor in writing duringthe
reopenedcommentperiod. Issuesof
similar contenthavebeengrouped
together.TheseissuesandtheService’s
responseto eacharepresentedbelow.

Issue1: CongressmanTaylor,
CongressmanBallenger,theMitchell
CountySoil andWater Conservation
District, the Mitchell CountyEconomic
DevelopmentCommission,theMayor of
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the town of SprucePine,threemining
companiesin Mitchell County,North
Carolinaandseveralother respondents
questionedtheneedfor the Serviceto
list the Appalachianelktoebecausethe
speciesis alreadylistedby the Stateof
North Carolinaandis protectedunder
NorthCarolina’senvironmentallaws.

ServiceResponse:While the species
is currentlylistedby the Stateof North
Carolinaasanendangeredspecies,State
regulationspertainingto State listed fish
andwildlife, includingfreshwater
mussels,prohibit only the takeof such
species.Theseregulationsdo not
specificallyprotectStateendangered
andthreatenedspeciesfrom other
threats.Federallistingwill provide
additionalprotectionfor the
Appalachianelktoethroughoutitsrange
by requiringFederalagencies,under
Section7 of theAct, to insurethat their
actionsarenot likely to jeopardizethe
continuedexistenceof theAppalachian
elktoe. Federalactionssubjectto
Section7 ofthe Act that couldoccur
andimpactthespeciesinclude,but are
not limited to, thecarryingout or
issuanceof permits for road and bridge
construction,forestryactivitieson
NationalForestlands,reservoir
construction,river channelmaintenance
or other dredgingactivities,streamand
wetlandalterations,andpotentially
harmfulwastewaterdischargesin
relativelycloseproximity to the
occupiedhabitatof thespecies.If the
specieswasnot listed,therewould be
no legalrequirementfor Federal
agenciesundertheAct, involved in
thesetypesof activitiesto give the
speciesanyspecialconsiderationin
their projectplanningorauthorization.
In themajority of thecasesinvolving
listedmussels(particularlythemajority
of highwayandbridgeprojects,forestry
activities,andotherland disturbance
projects),only minor projectchangesor
modificationsarenecessaryto protect
thespecies(i.e., a commitmentfor the
implementationandmaintenanceof
adequateerosionandsedimentation
controlmeasures).Thesemeasures
benefitnot only thelistedspecies
involvedbut alsotheentireriver
ecosystemandtheriver’s aestheticand
recreationalvalues.

Further,Federallisting of the
Appalachianelktoewill helpto make
thespecies,andareaswherethespecies
still exists,ahigh priority for potential
Federal(andin somecasesStateand
private)fundingsourcesto help
implementrecoveryactionsfor the
speciesandcorrectivemeasuresat
problemsiteswithin thewatersheds
wherethe speciesexists.

Issue2: TheMayorof SprucePine
questionedwhethertheServicefelt the

Stateof North Carolinais notadequately
protectingtheAppalachian elktoe.

ServiceResponse:Protection and
recoveryof the Appalachian elktoe

• cannotbe achievedby the efforts of the
Statesof North CarolinaandTennessee
alone or by efforts of the Serviceand
other Federal agenciesalone.Protection
andrecoveryof this speciesrequiresa
cooperativeeffort andwill dependon
assistanceandsupport of the local
landowners,communities,private
industries, businesses,and interest
groups,as well as thelocal, State,and
Federalagencies.

Issue3: CongressmanTaylor,
CongressmanBallenger,theMayorof
theTownof SprucePine,onemining
company,andtwoindividuals
questionedthe factors citedby the
Serviceas having contributedto the
declineof theAppalachianelktoe,in
particularpollution from industrialand
municipal sourcesandsiltation.

ServiceResponse:Siltationhasbeen
documentedto adverselyaffectnative
freshwatermusselsboth directly and
indirectly. Siltationdegradeswaterand
substratequality limiting available
habitatfor freshwatermussels(andtheir
fish hosts),irritatesandclogsthegills
of filter-feedingmusselsresultingin
reducedfeedingandrespiration.
smothersmusselsif sufficient
accumulationoccurs,andincreasesthe
potentialexposureof themusselsto
otherpollutants(Ellis 1936,Marking
andBills 1979,Kat 1982).Ellis (1936)
foundthat lessthanoneinch of
sedimentdepositioncausedhigh
mortality in mostmusselspecies.
Sedimentaccumulationswhich areless
than lethalto adultsmay adversely
affectorpreventrecruitmentof juvenile
musselsinto thepopulation.

The Appalachianelktoehasnot been
found in theNolichuckyRiversystemin
substrateswith accumulationsof silt
andshifting sand;thespeciesis
restrictedto small,scatteredpocketsof
stable,relativelyclean,gravelly
substrates.The sameis trueof the
populationsurviving in theLittle
TennesseeRiver.

Musselsarealsoknownto be
sensitiveto numerousotherpollutants.

- including but not 4imitedto awide
varietyof heavymetals,high
concentrationsof nutrients,and
chlorine (Havlik andMarking 1987)—
pollutantscommonlyfoundin many
domesticandindustrialeffluents.In the
early 1900’sOrtmann(1909)notedthat
unionids(mussels)arethemostreliable
indicatorof streampollution. Keller and
Zam(1991)concludedthatmussels
weremoresensitiveto metalsthan
commonlytestedfish andaquatic
insects.Thelife cycleof nativemussels

makesthe reproductivestagesespecially
vulnerableto pollutants(Ingram1957.
Stein1971. Fuller 1974,Gardneret ~1
1976).The toxicity of chlorinated
sewageeffluentsto aquatic life is well
documented(Brungs 1976,Tsai 1975.
BellancaandBailey 1977,U.S.
Environmental ProtectionAgency1985,
Goudreau etal. 1988),andmussel
glochidia (larvae) rank among the most
sensitiveinvertebratesin their tolerance
to toxicants present in sewageeffluents
(Goudreau et a!. 1988).

The evidenceavailable demonstrates
that habitat deterioration (resulting from
sedimentationandpollution from
numerouspoint sources),when
combinedwith the effectsof other
factors(includingnon-pointsource
pollution, habitatdestruction/alteration
resultingfrom impoundmentsand
channelizationprojects,etc.),has
playeda significantrole in thedecline
of theAppalachianelktoe.The Service
believesthis is particularlytrue of the
extirpationof thespeciesfromthe
Pigeon~Swannanoa,andFrenchBroad
Rivers. Thesefactors (primarily
sedimentation)likely alsocontributedto
theextirpationof thespeciesfrom the
Little RiverandTalulaCreek.Habitat
lossandalterationresultingfrom
impoundments,channelmodification
projects,and(in thecaseof Talula
Creek) excavationactivities within the
creekchannel arebelievedto have had
asevereadverseeffecton the species.

Issue4: Oneminingcompanyandone
individual askedwhetherpredation
posedathreat to theAppalachian
elktoe. Oneof theserespondents
inquiredabouttheeffectsof predation
by browntrout, “muskie”
(muskeliunge),andotter;theether
inquiredconcerningtheeffectsof
muskratpredation.

ServiceResponse:Shellsof the
Appalachianelktoeareoftenfoundin
niuskratmiddensalongthe reachof the
Little TennesseeRiverwherethespecies
still existsandoccasionallyin middens
alongtheNolichuckyRiver. The species
alsois presumablyconsumedby other
mammals,suchasraccoons,mink, and
otter. Planktonfeedingfish (including
hatchlingtrout andmuskellunge)likely
occasionallyfeed on thespermand
glochidia (which areexpelledby
freshwatermusselsdirectly into the
watercolumn),andbottom feedingfish
may occasionallyfeed on mussels,
particularlyjuvenilemussels.However,
largertrout andmuskellungefeed
primarily on insects,crustaceans,
amphibiansandother fish (mobile
aquaticorganisms).

Whilepredationis not thoughtto be
• a significantthreatto a healthy mussel
population,it could,assuggestedby
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NevesandOdum(1989),limit the
recoveryof endangeredmusselspecies
or contribute to the local extirpationof
musselpopulations already reducedby
other factors (see“Summaryof Factors
Affecting the Species,”PartC. Disease
or Predation,below).
• Issue5: One ofthe mining companies
inquiredconcerningwhether disease
poseda threat to freshwatermussels.

ServiceResponse:The Servicedoes
not currently have any information to
indicate whether diseaseis a significant
threat to freshwatermussels.Since
1982,biologists andcommercialmussel
fishermen have reported occasionaland
localized, though extensive,musseldie-
offs in rivers andlakesthroughoutthe
United States.Pesticideshavebeen
implicatedasthecauseof oneof the
die-offsthat occurredin North Carolina,
but thecause(s)of manyof thesedie-
offs is unknownanddiseasehasbeen
suggestedasapossiblefactor. (See
“SummaryofFactorsAffecting the
Species,factorC. Diseaseor Predation,
below)

Issue6: Oneof themining companies
inquiredaboutthe effecthigh or low
waterlevelsor extremetemperature
changeshaveon themussel
(Appalachianelktoe).

ServiceResponse:Normal waterand
temperaturefluctuationsarenot
believedto haveany significantadverse
effecton theAppalachianelktoe.
However,significantchangesin water
levelsand/ortemperature,especially
rapid changes,do posea threat.

The Appalachianelktoeis foundin
cool. (it hasnot beenrecordedfrom
extremelycold or warm waters)
moderateto fast-flowingwaterover
stable,relativelysilt-free rocky (gravel,
cobble,boulder,etc.) substrates(see
“Background”sectionabove).Such
suitablesubstratesaregenerallyfound
in areaswherethewatercurrentis swift
enoughto help keepsilt andother
sedimentsfrom accumulating.
Lesseningtheseflows increasesthe
potentialfor siltation of thesubstrate.
Also, theseareasareoftenlocatedin
relativelyshallowwater.Because
musselsarebasicallysedentary,de-
wateringof theseareastrapsthemussels
andsubjectsthem to heator cold stress
(dependingon thetime of year),
desiccation,andincreasedpredation.
Low waterordrasticincreasesin water
levelswithin the river canresultin
temperatureandchemicalchanges
within thewater, thusadversely
affectingtheAppalachianelktoe.Rapid
increasesin waterlevelscanresultin
increasedscouringariderosionof
streambanksandriverchannelresulting
in increasedsedimentationof theriver.

Issue7: NantahalaPowerandLight
Companyaskedwhether surveyshad
beenconductedto determinethe
speciesdistribution,and oneindividual
suggestedthe speciesmay occur in
other areas.

ServiceResponse:From 1986through
the spring of 1992,biologists with the
Service, the North CarolinaWildlife
ResourcesCommission,the Tennessee
Valley Authority, and the Tennessee
TechnologicalUniversitysurveyedboth
historic andpotentialhabitatof the
species(see“Background”section
above).Basedonthe results of these
surveys,the Serviceconcludesthat it is
not likely thatadditionalpopulationsof
theAppalachianwill bediscovered
outsideof thepresentknown range.

Issue8: Onerespondentfor the
miningindustrysuggestedthatthe
surveysconductedfor thespeciesmay
havebeenin thewronc’ habitattype.

ServiceResponse:T~iesurveysthat
wereconductedincludedtheuseof
scubaandsnorkelingequipment,view
buckets(glassbottombuckets),and
collectionof shell middens
(accumulationsof shellsfrom mussels
fed upon by muskrats).Surveyswere
conductedin deepandshallowwater,
riffles, shoals,pools,andruns.The
specieswasobservedin stable,
relativelysilt-freegravelly substrates
often mixedwith cobbleandboulders,
andin cracksin bedrock(see
“Background” sectionabove).Onthree
occasionssingleindividuals werefound
in relativelyclean,coarsesandy
substrates.Watercurrentsin theareas
wherethespecieswasmostoften
observedwasmoderateto swift. The
swift currentshelpedto keepthe
substrateflushedof sediments.Deeper
andslackerwaterhabitatsgenerally
containedaccumulationsof unstable
silt, sand,andothersediments
(particularlyin thecaseof the
NolichuckyRiversystem),which is
believedto helpexplain thespecies’
absencefrom theseareas.

Issue9: Severalrespondentsprovided
informationconcerningtheeffortsthat
havebeenundertakenby the town of
SprucePine,the industriesin the
SprucePinearea,the local landowners,
andothersin theMitchell Countyarea
to improvethequality of theNorthToe,
Toe, andNolichuckyRivers.Manyof
theserespondentsstatethatbecauseof
theseefforts, Federallisting of the
Appalachianelktoeis not necessary.

ServiceResponse:The Service
recognizesthatmanyofthe industries,
landowners,developers,builders,etc.,
in thesewatershedsareimplementing
measuresfor controlling therunoff of
sedimentsandotherpollutantsinto the
riveranditstributariesandcommends

thoseactions.The Servicealso
recognizesthat theseeffortshave
resultedin improvementsin the
conditionof someareasof theupper
Nolichucky Riversystemin recent
years.However,while therehavebeen
improvements,therearestill activities
occurringwithin thewatershedthat
continueto adverselyaffectthequality
of theToe, Cane,andNolichucky
Rivers,andthereareotheractivities
proposedthathavethepotentialto
affecttheserivers.

The Servicebelievesthat the
Appalachianelktoemeetsthedefinition
of endangeredandwarrantsthe
protectionof the Act. In making this
determinationtheServicehasto look at
whathashappenedor is happeningto
thespeciesthroughoutthespecies’
range,andwhatthreatsthereareto the
speciesthroughoutits range.The
Servicecannotlook atjust onearea,nor
can it look at the threatsfrom just one
or afew sources.TheServicebelieves
therearenumerousongoingand
plannedactivities,as well asnatural
threats,in both river systemswherethe
speciesstill survives(see“Summaryof
FactorsAffecting theSpecies”below)
thathavethepotentialto adversely
affect thesurviving populations.

Issue10: Onerepresentativeof the
mining industry suggestedacooperative
effort (reintroductionof thespeciesinto
tributariesof theToe andNolichucky
Rivers)amongtheServiceandthelocal
mining industrymightbe usedto
protecttheAppalachianelktoewithout
listing thespecies.

ServiceResponse:Recoveryof the
Appalachianelktoecannotbeachieved
without reestablishmentof thespecies
throughouta significantportion of its
historic range.Becausethemajority of
theareasfrom which thespecieshas
beeneliminatedare isolated from
existingpopulations,natural
reestablishmentof theseareasby the
speciesis impossibleandwill require
humanassistance.However,before
reintroductionactivitiescanbe carried
out with confidencethatsuch
reintroductionscanbesuccessful,
additionalresearchis necessaryto
determinetherangeof environmental
requirementsof thespecies.Artificial
propagationof thespeciesmaybe
necessaryin orderto obtainsufficient
numbersof thespeciesfor the
successfulreintroductions—theexisting
populations,especiallytheNolichucky
river population,currently appeartoo
small to support removalsfor
reintroductions.Severalagenciesand
institutesareconductingresearchon
artificial propagationandrelocationof
freshwatermussels,thougheffortsto
datehavemetwith only limited



Federal Register/Vol. 59, No. 225/Wednesday,November 23, 1994/Rules andRegulations 60329

success.Much more work is neededto
perfectthesetechniquesbeforethey can
be appliedto endangeredmussels.
Recoveryof decimatedpopulationsof
nativefreshwatermusselsthrough
reintroductionswill beanextremely
slow anddifficult processandwill
requirelong-termcommitmentof funds
andeffort to carry out andmonitor.

Issue11: CongressmanTaylor and
CongressmanBallenger, the Mitchell
CountyBoardof Commissioners,the
Mitchell CountyEconomic
DevelopmentCommission,the Mayor of
theTown of Spruce Pine, andseveral
other respondentsexpressedeconomic
concernsassociatedwith Federallisting
of theAppalachianelktoe.

ServiceResponse:Under section
4(b)(1)(A)of the Act, a listing
determinationmust bebasedsolelyon
thebestscientificandcommercialdata
availableconcerningthestatusof a
species.The legislative history of this
provisionclearlystatesthe intentof
Congressto ensurethat listing decisions
are“basedsolelyonbiological criteria
andto prevent non-biological
considerationsfrom affectingsuch
decisions”H.R. Rep.No. 97—~835,97th
Cong.2ndSess.19 (1982). As further
statedin thelegislativehistory,
“economicconsiderationshaveno
relevanceto determinationsregarding
thestatusof thespecies”.The Service
is prohibitedby law from withholding
a listing basedon concernsregarding
economicimpact.

While theServicecannotconsider
economicconcernsin determining
whetheraspeciesis endangeredor
threatened,otherprovisionsof theAct
do allow for theconsiderationof the
potentialeconomiceffectsof actionsor
determinationsmadepursuantto the
Act. For instance,in developinga
biological opinionunderSection7 of
theAct, theServicedevelops(through
consultationwith theleadFederal
agencyandtheapplicant,if thareis one)
“reasonableandprudent alternatives”
for actionsthataredeterminedto be
likely to jeopardize the continued
existenceof afederally listedspecies,
hnd“reasonableandprudentmeasures”
for actionsthat arelikely to resultin
incidentaltakeof afederallylisted
species.In orderto be “reasonableand
prudent”thesealternatives/measures
mustbetechnicallyandeconomically
feasible.If it wasdeterminedthata
proposedactionwaslikely to jeopardize
thecontinuedexistenceof afederally
listedspeciesandtherewereno
reasonableandprudent alternatives to
avoidjeopardy,theAct providesa
mechanismfor theaction to be elevated
to acabinet-levelEndangeredSpecies
Committeefor review.If, throughthis

review, it is determinedthat thebenefits
of theproposed action to the public
outweighthe potentialextinction of the
species,anexemption from the
provisionsof theAct canbe grantedfor
theproject.

The Serviceis well awareof the
economicimportanceof the Nolichucky
Riversystemto Mitchell County.The
Serviceseesno reasonwhy
conservationoftheAppalachianelktoe
cannotbe integratedwith existing
industrial anddomesticusesof theriver
andits tributaries.

Issue12: CongressmanTaylor and
CongressmanBallenger,the Mitchell
CountyBoardof Commissioners,the
Mitchell County Economic
DevelopmentCommission,the Mayor of
the town of Spruce Pine, and several
individuals expressedconcernsabout
potentialeffectsto wastewater
discharges(in particulardischarges
from the Townof SprucePineandfrom
mining industryin Mitchell County)
associatedwith Federalregulations
resulting from listing of the
Appalachianelktoe.

ServiceResponse:Section9 of the Act
setsforth aseriesof generalprohibitions
andexceptionsthat apply to all
endangeredwildlife. These
prohibitions,in part,makeit illegal for
anypersonsubjectto the jurisdiction of
theUnited Statesto take (includes
harass,harm,pursue,hunt, shoot.
wound,kill, trap,or collect;or to
attemptanyof these),import or export.
ship in interstatecommercein the
courseof commercialactivity, or sell or
offer for salein interstateor foreign
commerceany listedspecies.It alsois
illegal to possess,sell,deliver,carry,
transport.orship anysuchwildlife that
hasbeentakenillegally. Certain
exceptionsapplyto agentsof the
ServiceandStateconservationagencies.

Permitsmaybeissuedto carryout
otherwiseprohibitedactivities
involvingendangeredwildlife species
undercertaincircumstances.
Regulationsgoverningpermitsareat 50
CFR 17.22 and17.23.Such permitsare
availablefor scientific purposesto
enhancethe propagation or survival of
thespeciesand/orfor incidentaltakein
connectionwith otherwiselawful
activities.

TheServiceis not awareof any
information currentlyavailablethat
indicatesexisting dischargesassociated
with miningindustryin Mitchell
County,North Carolina,orthetown of
SprucePineareeitheradversely
affectingtheAppalachianelktoeor
resultingin a“take” of thespecies
where it presently existsin the
NolichuckyRiversystem.Therefore, the
Servicedoesnot believeregulations

underSection9 of theActwill haveany
effectonthemining industryor on the
town of SprucePine into theforeseeable
future.

Section7 of theAct placesa
requirementon Federalagenciesto
evaluatetheir actions(projectsthatthey
authorize,fund,or carryout) with
respectto anyspeciesthat is listed as
endangeredor threatened,andto insure
that their actionsarenot likely to
jeopardizethecontinuedexistenceof a
listed species(seeAvailable
ConservationMeasuresbelow).The
requirementsunder Section7 of theAct
apply only to Federalagenciesand
thereforewould affectonly those
actionsandactivities thathaveFederal
involvement (i.e., projectsthat utilize
Federalfunding, requireFederalpermits
or authorization,or arecarriedout by a
Federalagency).The Service’srole
underSection7 of theAct is to a’~sist
other Federal agenciesin meetingtheir
obligationswith respectto endangered
andthreatenedspecies.

While NationalPollution Discharge
Elimination System(NPDES)permits
areissuedby the NorthCarolina
Departmentof Environmental
Management(N~DEM),theU.S.
EnvironrrientalProtectionAgency(EPA)
doeshaveoverviewauthorityof the
State’sNPDESpermitprogram.
Therefore,EPA would be requiredto
satisfy its obligationsunderSection7 of
theAct if it weredeterminedthatpermit
renewalor potentialpermitting of a new
orexpandeddischargeassociatedwith
themining industry orthetown of
SprucePine waslikely to affectthe
Appalachianetktoe.

The Servicecannotsawwhetheror tiot
newor expandeddischargesinto the
NolichuckyRiversystemwill be
affectedby thelisting of the
Appalachianelktoewithout specific
informationconcerningthose
discharges.Further,underSection7 of
theAct, it is theleadFederalagency,in
this casetheEPA, that determines
whetherthereis a potentialfor
dischargesto affect federallylisted
species.However,asstatedpreviously.
basedon thebestscientificand
commercialinformation currently
availableto theService,theexisting
permitteddischargesdo not appearto
beadverselyaffectingexisting locations
of theAppalachianelktoe.

Expansionof existingdischarges
would not likely beaffectedby the
listing of theAppalachianelktoeunless:
(1) thelocationof a dischargeis moved
significantly furtherdownstreamto a
point where it would bemorelikely to
adverselyaffecttheAppalachianelktoe,
(2) theStateproposesto grantavariance
that would allow a discharge, or
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discharges,to exceedcurrentwater
quality standardsfor the river, andior
(3) new information becomesavailable
that indicatesthat the existing
dischargesorexpansionof these
dischargesare likely havinganadverse
effect (individually or cumulatively)on
theAppalachianelktoe.

In regardto theproposedexpansion
of theSprucePinewastewatertreatment
plant, in view of thedocumented
toxicity of chlorineto freshwater
organisms.theServicewill likely
requestthatdechlorinationof the
effluent andstandbypowerto sustain
dechlorinationin theeventof apower
failure be madepartof thepermit.
However,basedon conversationswith
thepersonnelwith theAsheville
RegionalOffice of theNCDEM, this will
bea primary recommendationfrom
their office aswell.

Also, new orexpandingfacilities are
requiredto evaluatealternativesto
proposedsitesof discharge,including
nondischargealternatives,asrequired
underTitles 15A NCAC 2B.201 (c)(1)
and 2H.105(c)(2) of theState’sWater
Quality ClassificationandStandards
Rules.An environmentalassessmentis
alsorequiredof applicantsproposing
anynew dischargesof industrialprocess
or domesticwastewaterin excessof
500,000gallons per day. These
requirementsapplyto all suchfacilities
without regardto thepresenceor
absenceof endangeredspecies.

Any substantialindicationsof water
quality impairmentevidencedby in
streambiological monitoring,including
thestatusof downstreamthreatenedor
endangeredspecies,maytriggera
reviewof potentialcausesof water
quality degradationupstream.

If theEPA were to determinethata
NPDESpermit associatedwith oneof
themining companiesin Mitchell
Countywaslikely to affect the
Appalachianelktoe, it hasbeenthe
experienceof theServicethatnearlyall
Section7 consultationshavebeen
resolvedso thatthespecieshasbeen
protectedandtheprojectobjectives
havebeenmet.

Issue13: Two respondentsexpressed
concernabouttheeffectthe listing
would haveon currentfarming
practices.

ServiceResponse:The Service
encouragestheuseof bestmanagement
practices(e.g.,bufferstripsalongwater
courses,reductionsof pesticide
applications,soil conservationpractices
thathelpcontrolsoil lossandsiltation,
etc.).TheServiceandotherFederal
agenciesdo haveprogramsto assist
farmersandother landownersIn
implementingmeasuresfor habitat
restoration andimprovement. For

instance,the Service’sPartnersfor
Wildlife Programhasthepotentialto
providefundingto interestedand
willing landownersto help restore
degradedareas,fencelivestockout of
streamsandprovidealternative
livestockwatersources,plant filter
strips,etc.—measuresthatmany
landownersmaynot otherwisebeable
to afford.

Issue14: The Mitchell County
Economic DevelopmentCommission
asked whether listing the Appalachian
elktoewould leadto thepotentialfor
the Toe River becominga “resource
water”. -

Response:The North Carolina
Division of Enviromnental Management
(NCDEM) is responsiblefor classifying
waterswithin the State of North
Carolina. If the respondent is referring
to “OutstandingResourceWater”
designation,the State of North Carolina
requiresthatwaterseligible for this
designationhaveexcellentwaterquality
andhaveat leastoneof five valuesor
uses(oneof which is that thewaters are
of specialecologicalor scientific
significance suchas habitat for rareor
endangeredspecies)that qualifiesthe
waterbody ashavingan outstanding
resourcevalue.Becausethe
Appalachianelktoeis alreadylistedby
theStateof NorthCarolinaas
endangered,the Toe River, or at least a
portion of theToeRiver, alreadymeets
thesecondrequirement.However,
becausetheToeRiverdoesnot
currentlymaintainexcellentwater
quality it doesnot meetthe first
requirementandthereforeis not
eligible.

lithe Respondentis referringto “High
Quality Water”designation,theStateof
North Carolina’scriteriafor this
designationdoesnot recognizethe
Federalstatusof species.Therefore,
Federallisting of theAppalachian
elktoedoesnot effecttheToeRiver’s
eligibility, or ineligibility, for this
designation.

Issue15: TheMitchell County
EconomicDevelopmentCommission,
onemining company,andtwo
individualsaskedwhetherthefish host
for theAppalachianelktoemusselhas
beenidentifiedandwhat its numbers
arein theNolichucky River.

ServiceResponse:Recentstudies
fundedby theU.S. ForestServiceand
conductedby personnelwith the
TennesseeTechnologicalUniversity at
Cookeville,Tennessee,haveidentified
the banded sculpin (Cottuscaroiinae)as
a host speciesfor glochidia of the
Appalachianelktoe(M. Gordon,
TennesseeTechnologicalUniversity,
personalcommunication,1993). It is
possiblethat other fish speciesmay also

serveashostto Appalachianelktoe
glochidia.Becausethebandedsculpin
is currentlywidely distributed and
appearsto befairly common,specific
studies have not beenconductedto
determinewhatthespecies’population
levelsarein theNolichuckyandLittle
Tennesseeriversystems.Like the
Appalachianelktoe,thebandedsculpin
is generallyfoundin riffle areasand
appearsto besensitiveto sedimentation
andwaterpollution. Reductionsof the
populationlevelsof thebandedsculpin
maybeafactorcontributing to the
limited distributionandnumbersof the
Appalachianelktoe. However,evidence
ofreproductionof theAppalachian
elktoein recentyears,albeit limited in
theNolichuckyRiverpopulationof the
species,hasbeenobservedin both
surviving populationsof thespecies
(personalobservation1992), so a fish
host is present.In identifying and
attemptingto alleviatespecificthreatsto
theAppalachianelktoe,theServicewill
seekadditionalresearchin this area.

Issue16: One ofthe mining
companiesaskedwhetherany
specimenswerefoundin 1993.

ServiceResponse:During 1993,two
specimensof theAppalachianelktoe
wereobservedin ariffle areaof the
NolichuckyRiver (at a sitewherethe
specieshadbeenpreviouslyrecorded)
alongtheYancey/MitchellCountyline,
NorthCarolina(personalobservation);
andseveralspecimens(approximately
15 to 20) wereobservedby North
CarolinaWildlife Resources
Commissionpersonnel(JohnAlderman
andChristopherMcGrath) andService
biologistsin riffle andshoalareasof the
Little TennesseeRiverin Swain County,
North Carolina.

Issue17: Oneof themining
companiesaskedwhethercurrent
fluoride levels in theNorthToe River
areaffectingtheAppalachianelktoe.

ServiceResponse:TheServiceis not
awareof any informationcurrently
availablethat indicatesthatthe
allowablelevelsof fluoride,currently
permittedunderexisting NPDES
permitsfor themining dischargesinto
theNorthToeRiversystem,arehaving
anadverseeffecton theAppalachian
elktoein theToe andNolichucky
Rivers.

During thesurveysfor the
Appalachianelktoein theNolichucky
River systemthatwereconductedin
1991 and 1992by the Seivice,the
Serviceusedmapsthat misidentified
theToe RiverastheNorthToeRiver
(thesemapsdid not showaToeRiver).
Subsequently,in theSeptember3, 1993,
proposedrule, theServiceincorrectly
identified the Appalachian elktoe as
occurringin theNorthToe River. This
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speciesis presentin theToeRiverbut
is not presentin theNorthToeRiver
(this hasbeencorrectedthroughoutthis -

rule). TheToeRiverportion of
NolichuckyRiverpopulationof the
Appalachianelktoeis currentlylocated
over 20 river milesfrom thenearestof
theexistingmining discharges.

Issue18: CongressmanTaylor,
CongressmanBallenger.theMitchell
CountyEconomicDevelopment
Commission,theMayorof the townof
SprucePine,threemining companies.
andseveralotherrespondents
questionedwhethertheAppalachian
elktoeis truly endangeredandrequested
that, prior to listing, theServiceconduct
furtherstudiesconcerningthecauseof
thedeclineof thespeciesandlorto
determinewhethertheNolichucky
Riverpopulationof thespeciesis
declining.

ServiceResponse:Intensivesurveys
of bothhistoricandpotentialhabitatof
the Appalachian elktoehavebeen
conductedthroughouttheupper
TennesseeRiversystem—thehistoric
rangeof thespecies(see“Background”
sectionabove).Theresultsof these
surveysrevealthat thespecieshasbeen
eliminatedfrom four of theeight rivers
in which it is knownto havehistorically
occurred,including theLittle River, the
SwannanoaRiver, thePigeonRiver, and -

themainstemof theFrenchBroad
River. It hasalsobeeneliminatedfrom
Talula Creek,andhasessentiallybeen
eliminatedfrom theCaneRiver(despite
intensivesurveysof this river in recent
years.only oneold adult specimenwas
found).Thisrepresentstheloss of the
speciesfrom at leasttwo-thirdsof its
historic range.Only two relatively
small, isolatedpopulationsof the
Appalachianelktoeareknown to
survive.

Theeliminationof aspeciesfrom the
majority of its rangeandtheisolating
andconfiningof surviving populations
to smallareas,greatly increasesthe
vulnerabilityofa speciesto extinction
It reducesthespecies’ability to respond
to changes(naturalormanmade)within
its environmentandto recoverfrom
impacts(largeorrepeatedsmallscale
impacts)to its numbers,thataspecies
with widely dispersed,interconnected
healthypopulationswould likely be
ableto overcome.

TheServicedoesnot havespecific
informationto estimatenumbersof
individuals presentin theNolichucky
Riverpopulationof theAppalachian
elktoe.NeitherdoestheServicehave
specificdataconcerningwhetherthis
populationis currentlyin decline,
stable,or increasing.

TheService,theNorthCarolina
Wildlife ResourcesCommission,the -

TennesseeValley Authority, the
TennesseeTechnologicalUniversityand
otheragenciesandresearchershave
conductedextensivesurveysof the
Nolichucky Riversystem,either
specificallyfor theAppalachianelktoe
or aspartof monitoringorresearchon
other species.Theresultsof these
surveysindicate thattheNolichucky
Riverpopulationof theAppalachian
elktoeis currentlyrestrictedto a
relativelyshortreachof theriver
system,that suitablehabitatfor the
speciesis presentlylimited within the
river system,andthat wherethespecies
hasbeenfound it appearsto exist in
relativelylow numbers.TheService
believesit is endangeredregardlessof
whetherit is currently indeasing,
declining,or stable.

The Servicebelievesthereis
sufficient informationcurrently
availablethatshowsthatthe
Appalachianelktoehasbeeneliminated
from asignificantportion of its historic
range(see“Background”sectionabove);-
andthattheonly two known surviving

- populationsof thespeciesarerestricted
in range,insufficiently protectedby
otherexistingregulatorymechanisms,
areisolatedfrom oneanother,andare
vulnerableto manyof thesamefactors
thatresultedin its extirpationelsewhere
within its historicrange.TheAct
requirestheServicelist suchspecies.

Issue19: TheMayorof thetown of
SprucePineandtwo otherindividuals
statedthat theyfelt therewasnot
enoughopportunityprovidedby the
Servicefor public input regardingthe
potential listing of theAppalachian
elktoe.

ServiceResponse:TheService
solicited commentsconcerningthe
potentiallisting of theAppalachian
elktoefrom all interestedparties
throughnoticesof review(April 20,
1992, and August 21, 1992),the
proposed rule (published September 3.
1993),the notice of the public hearing
andreopeningof thecommentperiod
(publishedJanuary21, 1994),thepublic
hearing(heldFebruary8, 1994),and
associatednotification lettersandlegal
noticespublishedin the local
newspapers(see“Background”section
andthefirst paragraphof “Summaryof
CommentsandRecommendations”
above).

Issue20: Onerespondentinquired
whetherthegovernmentwould pay
Federalemployees’salariesandattorney
fees,andwhetherthegovernment
would paycitizens’salariesand
attorneyfees,if thecitizensdecideto
takethe “program” theServiceplansto
implementto court. Therespondentdid
not specifywhat“program” he~vas
referring to.

ServiceResponse:Whetherthe
governmentwould provide
representationto Serviceemployees
would be dependentupon thenatureof
the lawsuit. Whetherthegovernment
would provideattorneyfeesto the
plaintiff would alsobe dependentupon
thenatureandoutcomeof thelaw suit.

Issue21:Onerespondentquotedthe
representativefrom theTennessee
Valley Authority who participatedin
thepublic hearingassayingthat“the
Appalachianelktoewould be usedfor
cancerresearch”andhe questionedhow
thiscould beif thespecieswas
endangered.

ServiceResponse:Therepresentative
from theTennesseeValley Authority
wasmisquoted.He saidthat some
speciesof freshwatermusselsarebeing
usedin cancerresearch,because
freshwatermusselsdo not develop
tumors andappearto beimmuneto
cancer.Therarity of theAppalachian
elktoewill likely precludetheuseof the
speciesin suchresearchefforts.

Issue22: NantahalaPowerandLight
Companyrequestedthat theService
takeimmediatestepsto developand
implementarecoveryplan for the-
Appalachianelktoe.

ServiceResponse:TheServicewill
attemptto developanddistributeadraft
recoveryplan for theAppalachian
elktoewithin oneyearof dateof this
final rule, anda final recoveryplan
within two yearsof this final rule. The
recoveryplan will bedevelopedthrough
coordinationwith appropriateFederal
andStateagencies.county andlocal
governments,individuals
knowledgeableaboutfreshwater
mussels,andinterestedbusinesses,
industries,andindividuals.

Sumniai-yof FactorsAffecting the
Species

After a thoroughreview and
considerationof all information -

available,theServicehasdetermined
that theAppalachianelktoeshouldbe
classifiedasanendangeredspecies.
ProceduresfoundatSection4(a)(1)of
theAct (16 U.S.C. 1531 et seq.)and
regulations(50 CFR part424)
promulgatedto implementthe listing
provisionsof theAct werefollowed. A
speciesmaybedeterminedto bean
endangeredor threatenedspeciesdueto
oneormore of thefive factorsdescribed
in Section4(a)(1).Thesefactorsand
theirapplicationto theAppalachian
elktoe(Alasmidontaraveneliana)areas
follows:
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A. ThePresentor Threatened
Destruction,Modification,or
Curtailmentof its Habitat or Range

Historicandrecentcollectionrecords
for theAppalachianelktoeindicatethat
thespecieswasoncefairly widely
distributedthroughouttheupper
TennesseeRiversystemin North -

Carolina, including theFrenchBroad
Riversystem,theLittle TennesseeRiver
system,andtheNolichuckyRiver
system(Clarke1981,Biggins 1990,and
Gordon 1991).In Tennessee,thespecies
is knownonly from its present
distribution in theNolichuckyRiver.
The speciesapparentlyno longerexists
in theFrenchBroadRiver system,
whereit wasoncefairly widely
distributed;and,with theexceptionof
onesmallpopulationeachin the
Nolichucky Riversystemandthemain
stemof theLittle TennesseeRiver, the
specieshasbeeneliminatedfrom these
river systemsaswell. Thedeclineof
this speciesthroughoutits rangehas
beenattributedto severalfactors,
including siltation resulting from
mining, logging,agricultural,and
constructionactivities; runoffand
dischargeof organicandinorganic
pollutantsfrom industrial, municipal,
agricultural,andotherpoint andnon-
point sources;habitatalterations
associatedwith impoundments.
channelization,anddredging;andother
naturalandhuman-relatedfactorsthat
adverselymodify theaquatic
environment.Manyof thesesame
factorsthreatenthetwo remaining
populationsofthespecies.

The Little TennesseeRiver
population,thehealthiestof thetwo
remainingpo~pulations,inhabitsa
relativelyshort stretchof the river
locatedbetweenEmoryLakeat
Franklin,MaconCounty,North
Carolina,andFontanaReservoirin
Swain County,NorthCarolina.This
populationwaslikely reducedin sizeby
theimpoundmentof thesetwo
reservoirs.TheNolichucky River
populationappearsto berestrictedto
scatteredpocketswithin ashortreachof
themain stemof theNolichuckyRiver
in Unicoi County,Tennessee,and
Mitchell andYanceyCounties,North
Carolina,extendinga short distanceinto
theToe River, YanceyandMitchell
Counties,NorthCarolina.A single,
adult specimenwasalsocollecteda
shortdistanceup theCaneRiver -

(NolichuckyRiversystem)in Yancey
County,NorthCarolina.

Themostimmediatethreatsto both
remaining populations~ appearto be
associatedwith heavysilt loadsand
otherpollutants~i.e.,fertilizers,
pesticides,heavymetals,oil, salts,

organicwastes,etc.) from residential
andindustrialdevelopments,roadand
highwaycoristructionlimprovement
projects,cropandlivestock farming
activities,andotherlanddisturbance
activitiesoccurringthroughoutthe
rivers’watersheds.Much of the
NolichuckyRiverin NorthCarolina
containsheavyloadsof sedimentsfrom
pastandongoinglanddisturbance
activitieswithin its-watershed,and
suitablehabitatfor theAppalachian
elktoeappearsto be limited in this river
system.

Also, becauseboth extantpopulations
of theAppalachianelktoearerestricted
to shortriverreaches,eachis extremely
vulnerableto extirpationfrom a single
catastrophicevent,suchasatoxic
chemicalspill or anactivity resultingin
a majorriverchannel/habitat
modification.

B. Overutilizationfor Commercial, -

Recreational,Scientific,or Educational
Purposes

This freshwatermusselspeciesis not
commerciallyvaluable,butbecauseit is
extremelyrareit couldbe soughtby
collectors.While collectingor other
intentionaltakeis not presently
identifiedasa factorcontributingto the
species’decline,becausethe
Appalachianelktoeis extremely
restrictedin range,suchtakecouldpose
asignificantthreatto thespecies’
continuedexistenceif it should occur.
Federallisting would helpcontrolany
indiscriminatetakingof individuals.

C. Diseaseor Predation

Since1982,biologists andcommercial
musselfishermenhavereportedmussel
die-offsin riversandlakesthroughout
theUnitedStates.Thecause(s)of many
of thesedie-offsis unknown,but disease
hasbeensuggestedasapossiblefactor.

Shellsof theAppalachianelktoeare
oftenfoundin muskratmiddensalong
thereachof theLittle TennesseeRiver,
wherethespeciesstill exists,and
occasionallyin middensalongthe
Nolichucky River. Thespeciesis also
presumablyconsumedby other
ma.minals,suchasraccoons,otter, and
mink. While predationis not thoughtto
bea significantthreatto ahealthy
musselpopulation,it could,as
suggestedby NevesandOdu.rn(1989),
limit therecoveryof endangeredmussel
speciesor contributeto the local

- extirpationof musselpopulations
alreadydepletedby otherfactors.
Predationwould be of primaryconcern
to the NolichuckyRiverpopulationof
theAppalachianelktoe,whichappears
to be verysmall.

D. TheInadequacyof Existing
RegulatoryMechanisms.

TheStatesof NorthCarolinaand
Tennesseeprohibit takingof fish and
wildlife, including freshwatermussels,
for scientificpurposeswithout aState
collectingpermit. However,State
regulationsdo not generallyprotectthe
speciesfrom otherthreats.Existing
authoritiesavailableto protectaquatic
systems,suchastheCleanWaterAct,
administeredby theEnvironmental
ProtectionAgency(EPA) andtheArmy
Corpsof Engineers,havenot beenfully
utilizedandmay haveledto the
degradationof aquaticenvironmentsin
theSoutheastRegion, thusresultingin
adeclineof aquaticspecies.TheLittle
TennesseeRiverpopulationof the
speciesis indirectly providedsome
Federalprotectionfrom Federalactions
andactivitiesthroughtheAct, dueto
the fact thatat leastaportion of this
populationinhabitsthesamestretchof
river asthe federallythreatenedspotfiri
chub (Cyprinella[=Hybopsis] monacha)
andthefederallyendangeredlittle-wing
pearlymussel(Pegiasfabula).However,
theNolichuckyRiverpopulationof the
speciesis not affordedthis protection.
Federallisting will provideadditional
protectionfor theAppalachianelktoe
throughouti-ts rangeby requiring
Federalpermitsin orderto takethe
speciesandby requiringFederal
agenciesto consultwith theService
whenactivitiestheyfund,authorize,or
carryout mayaffect thespecies.
Further,listing will requireconsultation
with theEPA in relationshipto water
quality criteria,standards,andNational
Pollution DischargeElimination System
permits undertheCleanWaterAct; and
implementationof actionsto recoverthe
species.

E. OtherNatural or ManmadeFactors
AffectingIts ContinuedExistence.

Only twopopulationsof this species
areknown to still exist. Bothare
relativelysmall,particularlythe
NolichuckyRiverpopulation,andboth
aregeographicallyisolated.This
isolationprohibits thenatural
interchangeof geneticmaterialbetween
populations,andthesmall population
sizereducesthereservoirof genetic
variability within thepopulations.It is
possiblethatboth theremaining
populationsof theAppalachianeLktoe
mayalreadybebelow thelevel required
to maintainlong-termgeneticviability.
Becausethe remainingpopulationsare
isolated,naturalrepopulationof an
extirpatedpopulationwould be
impossiblewithout humanintervention.

TheServicehascarefullyassessedthe
bestscientificandcommercial
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informationavailableregardingthepast,
present,andfuturethreatsfacedby this
speciesin determiningto makethis rule
final. Basedon this evaluation,the
preferredactionis to list the
Appalachianelktoeasan endangered
species.Thespecieshasbeen
eliminatedfrom the French BroadRiver -

system,andits rangehasbeengreatly
reducedin theothertwo riversystems
(the Little TennesseeRiverandthe
NolichuckyRiversystems)in which the
specieshistorically occurred.Presently,
only twosmallisolatedpopulationsare
known to survive.Thesepopulations
are threatenedby avariety of factors,
includingroadconstructionactivities,
residentialandcommercial
development,miningactivities,farming
andloggingactivities,sewageand
industrialeffluent,andothermanmade
andnaturalfactorsadverselyaffecting
theaquaticenvironment.Dueto the
species’history of populationlossesand
theextremevulnerabilityof thetwo
surviving populations,endangered
statusappearsto beappropriatefor this
species(see“Critical Habitat” section
for adiscussionof why critical habitat
is not beingproposedfor the
Appalachianelktoe).

Critical Habitat
Section4(a)(3)of theAct requires

that,to themaximumextentprudent
anddeterminable,theSecretary
designatecritical habitatatthetime the
speciesis determinedto beendangered
orthreatened.The Service’sregulations
(50CFR 4~4.12(a)(1))statethat
designationof critical habitatis not
prudentwhen oneorboth of the
following situationsexist: (1) the
speciesis threatenedby takingor other
activity andtheidentificationof critical
habitatcanbeexpectedto increasethe
degreeof threatto thespeciesor (2)
suchdesignationof critical habitat
would not bebeneficialto thespecies.
The Servicefinds thatdesignationof
critical habitatis not prudentfor this
species.Suchadeterminationwould
resultin noknownbenefit to the
Appalachianelktoe,

Section7(a)(2)andregulations
codifiedat 50 CFR Part402require
Federalagenciesto ensure,in
consultationwith andwith the
assistanceof theService,thatactivities
theyauthorize,fund, or carryout arenot
likely to jeopardizethecontinued
existenceof listed speciesor destroyor
adverselymodify their critical habitat,if
designated.Section7(a)(4)requires
Federalagenciesto conferinformally
with theServiceon anyactionthat is
likely to jeopardizethecontinued
existenceof aproposedspeciesorresult
in thedestructionor adverse

modificationof proposedcritical -

habitat.(See“Available Conservation
Measures”sectionfor a further
discussionof Section7.) As part of the
developmentof this rule, Federaland
Stateagencieswerenotifiedof the
Appalachianelktoe’sgeneral
distribution,andthey were requestedto
provide dataon proposedFederal
actionsthatmight adverselyaffectthe
species.Threehighwayprojectshave
beenidentified within, or in relatively
closeproximity to, occupiedhabitat of
theAppalachianelktoe.The Serviceis
currentlyinvolved in informal -

consultationsregardingtheseprojects.
Should any futureprojectsbe proposed
in areasinhabitedby thismussel,the
involved Federalagencywill already
-havethegeneraldistributional data
neededto determineif thespeciesmay
be affectedby their action;andif
needed,morespecificdistributional
informationwould be provided.

TheAppalachianelktoeoccupiesvery
restrictedstreamreacheswithin only
two river systems—theLittle tennessee
RiversystemandtheNolichucky River
system.Any significantadverse
modificationor destructionof the
species’habitatwould likely jeopardize
thespecies’continuedexistence.
Therefore,no additionalprotectionfor
themusselwould accruefrom critical
habitatdesignationthatwould notalso
accruefrom listing of thespecies.When
listed,habitatprotectionfor the
Appalachianelktoewill be
accomplishedthroughtheSection7
jeopardystandardandSection9
prohibitionsagainsttake.

In addition,theAppalachianelktoeis
very rare,andtakingfor scientific
purposesandprivatecollection could
poseathreatif specificsite information
werereleased.Thepublication of
critical habitatmapsin theFederal
Registerandlocal newspapersandother
publicity accompanyingcritical habitat
designationcould increasethe
collectionthreatandincreasethe
potential for vandalismduring theoften
controversialcritical habitatdesignation
process.The locationsof populationsof
this specieshaveconsequentlybeen
describedonly in generaltermsin this
proposedrule. Any existingprecise
locality datawould be availableto
appropriateFederal,State,andlocal
governmentagenciesfrom theService
office describedin theADDRESSES
section;from theService’sRaleighField
Office, P.O. Box 33726,Raleigh,North
Carolina27636—3726;theService’s
CookevilleField Office, 446NealStreet,
Cookeville,Tennessee38501, andfrom
theNorthCarolinaWildlife Resources
Commission,NorthCarolinaNatural
HeritageProgram,TennesseeWildlife

ResourcesAgency,andTennessee

Departmentof Conservation.

Available ConservationMeasures
Conservationmeasuresprovidedto

specieslistedasendangeredor
threatenedundertheAct include
recognition,recoveryactions,
requirementsfor Federalprotection,and
prohibitionsagainstcertainpractices.
Recognitionthroughlisting encourages
and resultsin conservationactionsby
Federal,State,andprivateagencies,
groups,andindividuals.The Act
providesfor possiblelandacquisition
andcooperationwith theStatesand
requiresthatrecoveryactionsbecarried
out for all listedspecies.The protection
requiredof Federalagenciesandthe
prohibitionsagainsttakingandharmare
discussed,in part,below.

Section7(a)of theAct requires
Federalagenciesto evaluatetheir
actionswith respectto anyspeciesthat
is proposedor listedas endangeredor
threatenedandwith respectto its
critical habitatif any is being
designated.Regulationsimplementing
this interagencycooperationprovision
oftheAct arecodifiedat 50 CFR Part
402.Section7(a)(2)requiresFederal
agenciesto ensurethatactivities they
authorize,fund,or carryout arenot
likely to jeopardizethecontinued
existenceof alistedspeciesor to
destroyoradverselymodify its critical
habitat.If aFederalactionmay affecta
listedspeciesor its critical habitat,the
responsibleFederalagencymustenter
into formalconsultationwith the
Service.The Servicehasnotified
Federalagenciesthatmayhave
programsthataffect thespecies.Federal
activitiesthat occurandimpact the
speciesinclude,but arenot limited to,
thecarryingout or theissuanceof
permits for reservoirconstruction,
stream alterations, wastewater facility
development,hydroelectricfacility
constructionandoperation,forestry
operations,arid roadandbridge
construction.It hasbeentheexperience
of theService,however,thatnearlyall
Section7 consultationscanberesolved
so thatthespeciesis protectedandthe
projectobjectivesmet.

TheAct andimplementing
regulationsfoundat 50 CFR 17.21 set
forth a seriesof generalprohibitionsand
exceptionsthat applyto all endangered
wildlife. Theseprohibitions,in part,
makeit illegal for anypersonsubjectto
thejurisdiction of theUnitedStatesto
take(includesharass,harm,pursue,
hunt, shoot,wound,kill, trap,orcollect;
or to attemptanyof these),import or
export, ship in interstatecommercein
thecourseof acommercialactivity, or
sell or offer for salein interstateor
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foreigncommerceany listedspecies.it
alsois illegal to possess,sell, deliver,
carry,transport,or ship anysuch
wildlife that hasbeentaken illegally.
Certainexceptionsapplyto agentsof the
ServiceandStateconservationagencies.

Permitsmaybeissuedto carryout
otherwiseprohibitedactivities
involving endangeredwildlife species
undercertaincircumstances.
Regulations governing permits are at 50
CFR 17.22,and17.23.Suchpermitsare
availablefor scientificpurposes,to
enhancethepropagationorsurvival of
thespecies,and/orfor incidentaltakein
connectionwith otherwiselawful
activities.

It is thepolicy of theService(59FR
34272)to identify to themaximum
extentpracticable at the time a species
is listedthoseactivitiesthatwould or
would not constituteaviolation of
section9 of theAct. Theintentof this
policy is to increasepublic awarenessof
theeffectof the listing on proposedand
ongoingactivitieswithin aspecies’
range.During thepublic comment
periodtheServicereceivedinquiries
abouttheeffect listing would haveon
themining industryandfarming
practices.As previouslydiscussedin
theSummaryof Commentsand
Recommendationssection,theService
believesthat,basedon thecurrent
availableinformation, theexisting
dischargesassociatedwith themining
industryarenot likely to be affectedby
this listing andwill not result in a
violation of section9, providedthese
activities arecarriedout in accordance
with existingregulationsandpermit
requirements,suchas,projectssubject
to section404 of theCleanWaterAct
anddischargesregulatedunderthe
NationalPollutantDischarge
EliminationSystem(NPDES).The

Serviceis notawareof anycurrent
farmingpracticeswill resultin a
violation of section9. Activities thatthe
Servicebelievescouldpotentiallyresult
in “take” of theAppalachianelktoe
include,butarenot limited to:

(1) Unauthorizedcollectingor
handlingof thespecies;

(2) Unauthorizeddestruction!
alterationof thespecieshabitat(i.e.. in-
streamdredging,rockremoval,
channelization,dischargeof fill
material,operationof heavyequipment
within thestreamchannel,etc.);

(3) Violationsof dischargepermits:
(4) Pesticideapplicationsin violation

of labelrestrictions;and
(5) illegal dischargesor dumpingof

toxic chemicals,silt, fertilizers,
pesticides,heavymetals,oil, organic
wastesor otherpollutantsinto waters
supportingthespecies.

Questionsregardingwhetherspecific
activitieswill constituteaviolation of
section9 shouldbedirectedto theField
Supervisorof theService’sAsheville
Office (seeADDRESSESsection).Requests
for copiesof theregulationsconcerning
listedanimalsandgeneralinquiries
regardingprohibitions andpermitsmay
beaddressedto theU.S. Fishand
Wildlife Service,SoutheastRegional
Office, EcologicalServicesDivision,
ThreatenedandEndangeredSpecies,
1875 CenturyBoulevard,Atlanta,
Georgia30345—3301(Telephone404/
679—7099,Facsimile404/679—7081).

National Environmental Policy Act
TheFish andWildlife Servicehas

determinedthatanEnvironmental
Assessment,asdefinedunderthe
authorityof theNationalEnvironmental
Policy Act of 1969,neednot be
preparedin connectionwith regulations
adoptedpursuantto Section4(a) of the
EndangeredSpeciesActof 1973,as

amended.A noticeoutliningthe
Service’sreasonsfor this determination
waspublishedin theFederalRegister
on October25, 1983 (48FR 49244).

ReferencesCited
A completelist of all referencescited

hereinis availableuponrequestfrom
theAsheville field office (seeADDRESSES
above)

Author
Theprimary authorof this proposed

rule is JohnA. Fridell, U.S. Fishand
Wildlife Service,330RidgefieldCourt,
Asheville, NorthCarolina28806(704/
665—1195,Ext. 225).

List of Subjectsin 50 CFR Part 17

Endangeredandthreatenedspecies,
Exports,Imports, Reportingand
recordkeepingrequirements,and
Transportation.

RegulationPromulgation

Accordingly,part 17, subchapterB of
chapterI, title 50 of theCodeof Federal
Regulations,is amendedas setforth
below:

PART 17—(AMENDED]

1. Theauthoritycitation for part17
continuesto readasfollows:

Authority: 16 U.S.C. 1361—1407;16 U.S.C.
1531—1544;16 U.S.C.4201—4245;Pub.L. 99—
625,100 Stat.3500; unlessotherwisenoted.

2. Amend§ 17.11(h)for animalsby
addingthe following, in alphabetical
orderunderCLAMS, to theList of
EndangeredandThreatenedWildlife, to
readasfollows:

§17.11 Endangeredandthreatened
wildlife.
* * * * *

(h) * *

Dated:August31, 1994.
Mollie H. Beattie,
Director, FishandWildlife Service.
IFR Doc. 94—28935Filed 11—22—94;8:45 amj

Species
Historic range

Vertebratepopu-
lation whereen- Status Whendangeredor threat-

ened

listed Critical
habitat

Special
rulesCommonname Scientific name

Ct..AMs

Elktoe, Appalachian Alasmidonta
raveneliana.

U.S.A. (NC, TN) NA E 563 NA NA
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