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Abstract

This Final Environmental Impact Report/Environmental Impact Statement (Final EIR/EIS)
describes the affected resources and evaluates the potential impacts to those resources in the
Natomas Basin and Area B as a result of implementing the Proposed Action. The Proposed
Action comprises: (1) applications for Section 10(a) and Section 2081 permits or permit
modifications for each of the potential permittees; (2) approval of the revised Natomas Basin
Habitat Conservation Plan (NBHCP) and issuance of permits by the United States Fish and
Wildlife Service and the California Department of Fish and Game; (3) implementation of the
NBHCP; (4) adoption of the Implementing Agreement(s); and (5) the issuance of incidental
take permits (ITPs). The permittees are the City of Sacramento, Sutter County, and the
Natomas Basin Conservancy. Potential future permittees are Reclamation District No. 1000
(RD 1000) and the Natomas Central Mutual Water Company.

The objective of the Proposed Action is to reconcile the needs of 22 special-status species with
planned land development and water facility operations in the Natomas Basin. Issuance of
the ITP would authorize the incidental take of several listed wildlife species resulting from
urban development and other activities in the Natomas Basin. These species include the
federally listed giant garter snake (Thamnophis gigas), valley elderberry longhorn beetle
(Desmocerus californicus dimorphus), and several vernal pool fairy shrimp species

(Branchinecta spp., Lepidurus packardi). In addition, several federally listed plant species,
including Colusa grass (Neostapfia colusana), and Orcutt grasses (Orcuttia spp.) will be listed
on the permit, although “take” is not one of the prohibitions applicable to plants under
Section 9 of the Federal ESA and, therefore, a Section 10 incidental take permit does not
authorize take of plant species. Plants are included on the permit in recognition of the
conservation benefits provided for these species under the NBHCP, and they will receive
federal “No Surprises” assurances. Other species covered by the permit include the
California tiger salamander (Ambystoma californiense), a federal and state candidate species,
and the state-listed Swainson’s hawk (Buteo swainsoni). The permits also list a suite of other
wildlife species and will become effective to authorize the take of such species if they become
listed in the future.

The NBHCP would establish a comprehensive program for the preservation and protection
of habitat for threatened and endangered species potentially found on approximately
55,537 acres of undeveloped and agricultural land in northwestern Sacramento County

and southern Sutter County (Natomas Basin and Area B). The acquisition of lands or
conservation easements for the purpose of creating and managing permanent habitat
reserves would be undertaken by the Natomas Basin Conservancy and would consist of
managed marsh habitats, upland habitats, rice fields (which would typically be leased for
use to rice farmers), and associated buffers and infrastructure. The NBHCP also includes
management measures that are intended to avoid, minimize, and mitigate effects on species
during activities by RD 1000 and Natomas Mutual and during urban development activities,
if those agencies decide to apply for an ITP under the NBHCP in the future.

SAC/161795/031060001(001.DOC) NATOMAS BASIN HCP ii
FINAL EIR/EIS



Contents

Section Page
Acronyms and Abbreviations ............ . vii
1.0 Introduction to the Final EIR/EIS..........ccciereererrrererercreecseecsaecssesssessassssesssesssasssasssassssasssassaas 1-1
1.1 Format of the Final EIR/EIS.........cccoiririiiieieieieieeeeeseeeeeesete et 1-1
1.2 Summary of Public Review Process.............cccccoceiiiiiiniiiinininiiinnniiccceieiens 1-2
1.2.1 ISSUANCE Of NOAS......cciiiiiiiieieicerietecen ettt ettt 1-2
1.2.2 Dates and Times of Public Meetings on the Draft EIR/EIS........................... 1-2
1.2.3 Number of Comments Received..........cocoeeirireeininecinnccinneeerneeeeees 1-2
1.2.4 NEPA Preferred Alternative.........cccoccceoivviecinineeinneeinneceneeeeeseseeeeenes 1-2
1.3 Recirculation ANALYSIS .......cceeeirerieeiniecieieeereeeee et 1-3
1.3.1 NEPA and CEQA Consideration of Recirculation Issues ..........cccccceeuvvennnnee 1-3
1.3.2 Significance of Changes to the Proposed Action.........cccccoeueivneicenncccnnnns 1-3
1.3.3 NeW INfOrmation........cccoveueueiririeenininieeieceereee e 1-4
1.3.4 Significant New Impacts or Increase in Severity of Impact............ccccoc.... 1-5
1.3.5 New Alternatives or Mitigation Measures..............ccccceevvurueuecinnecenneeennnnns 1-5
1.3.6 Adequacy of the EIR/EIS........ccccoviiiiiiiiiciinecreecceeeeeeeeeeeees 1-7
1.4 Summary of Potential Environmental Impacts of Proposed Action and
ATEINATIVES ... 1-7
2.0 Modifications and Updates to the Draft EIR/EIS.........cccecvvevunrinunresnrcserscsunscsnnscsnsscsnesesnens 2-1
2.1 Changes to the Draft EIR/EIS.........ccccccccoiiiiiiiiiiiiininiiniccceceeceeeaes 2-1
2.2 Changes to the Draft NBHCP .......c.cccocoiiiinieciineccreeeeeeeeeee e 2-13
3.0 Responses t0 COMIMENLS .......ccevveenineninrennisnisnisinsinisessessessessissessssssssssessessessssssssessssasssssessasns 3-1
3.1 Summary of Major Comment ReSponses..............ccccccevveuiiciniiininiiiinniicccne, 3-1
3.1.1 Master Response 1: Mitigation Ratio..........cccccceeiiiiniiniiiiiiiiie, 3-1
3.1.2 Master Response 2: Connectivity..........ccccceviiiiiiniiniiniiniicicce 3-13
3.1.3 Master Response 3: Joint VISiON.........ccccveieiiinininiiniiciiiiiccnececee 3-17
3.1.4 Master Response 4: Cumulative Impacts .........cccocceveineincincinccncnnennn 3-22
3.1.5 Master Response 5: Swainson’s Hawk Foraging Habitat............................. 3-35
3.2 Individual Responses to COMMENLS...........ccceeueuirieuirieinieinieirieiiceneeeeeeee e 3-44
4.0 REfEIOIICES c.uuvrererrririreiniritiiniseiissiseisssessssssesssssssssssssessssssssssssssssssssasssssssssssssssssssssssssssssssns 4-1
Attachments
1 Comments
2 Responses to Comments
SAC/161795/031060001(001.D0C) NATOMAS BASIN HCP v

FINAL EIR/EIS



CONTENTS

Appendices
A Public Notices
B Fish and Wildlife Service Species List and CNDDB Summary Lists
C Summary of Previous Environmental Review of Planned Urban Development
D Mitigation Monitoring Plan
E 2002 Giant Garter Snake Monitoring Report
F 2002 Swainson’s Hawk Monitoring Report
G Joint Vision MOU
H City of Sacramento Resolution 2001-518
I Letter from USFWS and CDFG to Sacramento County
J Letter from City of Sacramento to California Department of Fish and Game
K Letter from City of Sacramento to Sacramento County
L Attachments to Comment Letter O1
Tables
1-1 Summary of Potential Environmental Impacts Associated with

Proposed Action and AIterNatives ..........cccoveeirrieicirnieicenineeeereeeeeee s 1-8
3-1 Uplands Available in Mitigation Lands ..o 3-10
3-2  Baseline Conditions Remaining Under NBHCP ..., 3-41
3-3  Available Foraging Opportunities............cccveeueiririeucirinieeinineeeeeeeeeseseeeeeeeeeenene 3-42
3-4 Comment Letters Received on the NBHCP Draft EIR/EIS ........ccoooevveiecirinienee. 3-45
Figures
2-4  Water Delivery and Drainage System............ccccccceciviriiiiininiiinininiiiiiicnccccene, 2-3
3-5  Active Swainson’s Hawk Nests ..........ccccccoviiiiiiiiiicccccc 2-7
vi NATOMAS BASIN HCP SAC/161795/031060001(001.00C)

FINAL EIR/EIS



Acronyms and Abbreviations

ALUC
AOC
BO
BRD
CDFG
CcDhp
CEQ
CEQA
CESA
City
cvp
DA
DWR
EIR/EIS
ESA
FEMA
GIS
HCP
IA

IPM
ITP
Joint Vision
LAFCO
MAP
MEP
MOAs

SAC/161795/031060001(001.DOC)

Airport Land Use Commission

area of concern

biological opinion

U.S.G.S. Biological Resources Division
California Department of Fish and Game
North Natomas Comprehensive Drainage Plan
Council on Environmental Quality

California Environmental Quality Act
California Endangered Species Act

City of Sacramento, California

Central Valley Project

development agreement

Department of Water Resources, California
environmental impact report/environmental impact statement
Endangered Species Act

Federal Emergency Management Administration
Geographic Information System

Habitat Conservation Plan

Implementation Agreement

integrated pest management

incidental take permit

City /County Natomas Basin Joint Vision
Local Agency Formation Commission

Metro Air Park

maximum extent practicable

Memoranda of Agreement

NATOMAS BASIN HCP Vi
FINAL EIR/EIS



ACRONYMS AND ABBREVIATIONS

MOU

MSCP
Natomas Mutual
NBHCP
NEPA

NOA

NOI

Oo&M

R&E

RD 1000

ROD

ROW
Sacramento County
SAFCA
SMUD

SOI

SOPA

Sutter County
TAC

TNBC
USACE
USEPA
USFWS

VELB

viii

Memorandum of Understanding
Multi-Species Conservation Program
Natomas Mutual Water Company
Natomas Basin Habitat Conservation Plan
National Environmental Policy Act
Notice of Availability

Notice of Intent

operations and maintenance

restoration and enhancement
Reclamation District No. 1000

Record of Decision

right-of-way

County of Sacramento, California
Sacramento Area Flood Control Agency
Sacramento Municipal Utility District
Sphere of Influence

Society of Professional Archaeologists
County of Sutter, California

Technical Advisory Committee

The Natomas Basin Conservancy

U.S. Army Corps of Engineers

United States Environmental Protection Agency

United States Fish and Wildlife Service

valley elderberry longhorn beetle

NATOMAS BASIN HCP
FINAL EIR/EIS

SAC/161795/031060001(001.DOC)



SECTION 1

Introduction to the Final EIR/EIS

This Final Environmental Impact Report/Environmental Impact Statement (Final EIR/EIS)
addresses the potential environmental effects that could result from implementing the
proposed Natomas Basin Habitat Conservation Plan (NBHCP). The Final EIR/EIS has been
prepared in accordance with the National Environmental Policy Act (NEPA) and the
California Environmental Quality Act (CEQA). The City of Sacramento, California, (City)
and County of Sutter, California (Sutter County) are the co-lead agencies for the CEQA
process. The United States Fish and Wildlife Service (USFWS) is the lead federal agency for
the NEPA process. These agencies have independently evaluated, directed, and supervised
the preparation of this document. The Natomas Basin Conservancy (TNBC), Reclamation
District No. 1000 (RD 1000) and the Natomas Mutual Water Company (Natomas Mutual)
have also participated in the NBHCP development process.

1.1 Format of the Final EIR/EIS

The Final EIR/EIS for the NBHCP has been prepared pursuant to the requirements of CEQA,
which apply to the state and local actions, and to the requirements of NEPA, which apply to
the federal actions. The abbreviated format used for this Final EIR/EIS complies with
Council on Environmental Quality (CEQ) NEPA regulations (40 CFR 1503.4 (c)) and State
CEQA guidelines, Section 15132.

This Final EIR/EIS comprises two volumes and contains an introduction, the identification
of the NEPA Preferred Alternative, modifications and updates to the EIR/EIS and the
NBHCP since the publication of the Draft EIR/EIS, a summary of consultation and
coordination, major comment areas, copies of all public comments and letters received by
the lead agencies (Attachment 1) and the responses to the comments (Attachment 2), and
appendices containing additional information.

Each public comment or letter in Attachment 1 has numbered comments, with a
corresponding response in Attachment 2 that answers the specific comments and issues
raised in the letter. The comment letters and responses are preceded by an index

(Section 3.2) that includes the document identification number for each letter and the name
of the agency (federal, state, or local), organization, or individual that produced the letter of
comment. To assist the reader in finding individual letters, the comments and responses are
divided into three categories:

¢ Government—G (federal agencies, state agencies, local agencies)
e Organizations—O
¢ Individuals—I

Numerous references are made throughout the Final EIR/EIS to the Draft EIR/EIS and to the
Draft EIR/EIS Appendices. These documents were previously circulated and are not being
reproduced. Copies, however, are available for inspection at the public agency locations
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

noted on the cover sheet. The Draft EIR/EIS and supporting appendices, together with the
Final EIR/EIS, constitute the full CEPA/NEPA documentation of the Proposed Action.

1.2 Summary of Public Review Process

1.2.1 Issuance of NOAs

Notices of Availability (NOAs) were published by both the USFWS and (jointly) by the City
of Sacramento and Sutter County on August 16, 2002. The public review period was
originally scheduled for 60 days from August 16, 2002 to October 16, 2002. An extension to
the public review period was published by amended NOAs. The public review period was
extended by 50 days, to December 5, 2002. The NOA for the Final EIS was published in the
Federal Register. Additional notices on the Final EIR/EIS and Final NBHCP were published
in The Sacramento Bee and the Appeal-Democrat newspapers.

1.2.2 Dates and Times of Public Meetings on the Draft EIR/EIS

The City, County, and USFWS conducted four public meetings to obtain input into the
EIR/EIS on the following dates and at the following locations:

e September 23, 2002, First Session: 4:00 p.m. to 6:00 p.m.; Second Session: 7:00 p.m. to
9:00 p.m., Sacramento, California at 1231 I Street, First Floor.

e September 25, 2002, First Session: 4:00 p.m. to 6:00 p.m.; Second Session: 7:00 p.m. to
9:00 p.m., Yuba City, California at Whitaker Hall, 44 Second Street.

The meetings were conducted by the USFWS, City of Sacramento, and Sutter County in a
workshop and meeting format.

Additional opportunities exist for public input on the Final EIR/EIS. For the City of
Sacramento’s and Sutter County’s EIR, the public will have the opportunity to comment at
the public hearings associated with the City of Sacramento City Council’s and the Sutter
County Board of Supervisors’ consideration of the Final EIR. The public will have a 30-day
cooling-off period to comment following the Federal Register publication noticing the
USFWS's Final EIS. Following this period, the USFWS will issue its Record of Decision
(ROD) for the Final EIR/EIS.

1.2.3 Number of Comments Received

Twenty-five comment letters were received during the 95-day public review period,
comprising 450 separate comments addressed in this Final EIR/EIS. A summary table in
Section 3.2 lists all of the individuals, agencies, and organizations that submitted comments
on the NBHCP and Draft EIR/EIS.

1.2.4 NEPA Preferred Alternative

The USFWS did not identify a preferred alternative in the Draft EIR/EIS, in conformance
with the CEQ regulations, and indicated that a preferred alternative would be identified
after the public comments on the Draft EIR/EIS were available. After consideration of all
comments received and the comments of cooperating agencies, the USFWS has determined
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

that the preferred alternative for the NBHCP is the Proposed Action The Proposed Action
includes all mitigation measures contained in the monitoring program in Appendix D and
summarized in Table 1-1 at the end of this section.

1.3 Recirculation Analysis
1.3.1 NEPA and CEQA Consideration of Recirculation Issues

An important step in the preparation of this Final EIR/EIS is to review all comments,
changes, and additions relative to the criteria under NEPA and CEQA regarding
recirculation or supplementation of the EIR/EIS. Although NEPA and CEQA differ in their
provisions regarding recirculation, the standards triggering recirculation under both
statutes are similar. Thus, both CEQA and NEPA require republication or recirculation for
public comment in instances when the EIR or EIS has been changed in a way that prevents
review of and comment on “significant” new environmental information.

Under NEPA, the standards for a supplement to an EIS are covered in the Section 40 CFR
15029 (c) (1) and (2). Under these standards, changes to the project, new circumstances, or
new information may require recirculation. NEPA is clear that the mere passage of time
does not trigger the recirculation or supplementation of an EIS.

Under CEQA, recirculation of an EIR may be required in instances where significant new
information is introduced, or there are basic or fundamental flaws in the analysis.

Section 15088.5 of the CEQA Guidelines provides guidance on significant new information
and includes the following;:

1. A new significant environmental impact would result from the project or from a new
mitigation measure proposed to be implemented.

2. A substantial increase in the severity of an environmental impact would result, unless
mitigation measures were adopted to reduce the impact to a level of insignificance.

3. A feasible project alternative or mitigation measure considerably different from others
previously analyzed would clearly lessen the environmental impacts of the project, but
the project’s proponents decline to adopt it.

4. The draft EIR was so fundamentally inadequate and conclusory that it precluded
meaningful public review and comment.

The CEQA Guidelines Section 15088.5 (b) further state that “Recirculation is not required
where the new information added to the EIR merely clarifies or amplifies or makes
insignificant modifications in an adequate EIR.”

1.3.2 Significance of Changes to the Proposed Action

Text changes to the proposed NBHCP and Implementing Agreements (IA) included as part
of the Proposed Action, have been made to: (1) correct typographical or editorial errors;

(2) clarify the text in response to public and agency comments received; or (3) strengthen the
language of the text to represent or implement more fully the proposed mitigation measures.
A summary of key changes to the NBHCP is provided on Section 2-2 of this Final EIR/EIS.
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

The basic framework, policies, conservation measures, and implementation elements of the
NBHCP remain the same, including the Covered Species, the Covered Activities, the nature
and extent of Planned Development, the mitigation measures, and the mitigation ratio.
Some of the conservation measures described in the NBHCP that also will be included in the
incidental take permits have been modified or further clarified in the Final NBHCP. These
measures do not result in any new impacts. While minor modifications have been proposed
to the NBHCP, each of these changes will either not change the impacts or will further
reduce impacts anticipated from the original Proposed Action. None of these changes will
create any new or more severe impacts. Since changes to the NBHCP (Proposed Action) are
editorial or clarifying, recirculation is not required.

For example, the conservation strategy for vernal pool species has been refined and clarified
to more clearly state the survey requirements to be employed to determine the presence of
Covered Species. This section clarifies the use of the most recent and comprehensive USFWS
survey guidelines, but it does not change the Proposed Action in such way that the new
environmental impacts, significant changes, and new information presented would require
recirculation.

Similarly, additional language regarding adaptive management, including connectivity of
the Mitigation Lands, has been added to clarify the approach to connectivity in response to
comments. These changes again clarify the approach, but do not significantly modify the
approach such that additional environmental analysis or recirculation would be required.

1.3.3 New Information

New information has been added to the Biological Resources Technical Memorandum
(Appendix H of the NBHCP) to explain and clarify in greater detail the basis of the impact
analysis related to the Swainson’s hawk foraging habitat. This information was prepared in
the form of an Addendum to the Biological Resources Technical Memo, which is attached as
Appendix K of the NBNCP. This additional information does not change the previous
analysis or conclusions, but provides further clarification of the methods, assumptions, and
background information used in developing the Biological Resources Technical
Memorandum. This discussion of giant garter snake and Swainson’s hawk is considered in
the context of updated monitoring reports for the giant garter snake (Appendix E of this
Final EIR/EIS) and the Swainson’s hawk (Appendix F of this Final EIR/EIS).

The Economic and Planning Systems (EPS) updated Fee Study dated October 11, 2002 also
has been added as Appendix B of the NBHCP. This updated fee study, containing updated
estimates for the monitoring and adaptive management costs, previously was circulated for
public review and comment. This information amplifies and clarifies the prior fee estimates
in a manner consistent with the NBHCP. None of these changes to the fee estimates will
create any new or more severe significant environmental impacts. Since the updated fee
study previously was circulated for public review and the addition of this Appendix does
not constitute new information nor does it result in any new or more severe environmental
effects, recirculation is not required.
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

1.3.4 Significant New Impacts or Increase in Severity of Impact

None of the comments or the responses to comments demonstrate the existence of any new
or more significant impacts than those discussed in the Draft EIR/EIS. No new significant or
more severe impacts were identified that were not fully evaluated in the Draft EIR/EIS.
Comments on the Draft EIR/EIS requested that the EIR/EIS be re-circulated for the
following impacts:

e Some commentors requested additional information regarding “bird strikes” and the
impact of such on operations of the Sacramento International Airport. This issue was
covered in the Draft EIR/EIS, and the Final EIR/EIS contains further clarifying
information. This new text does not identify a new impact or change in the severity of
the impact, therefore, re-circulation is not required.

e Several persons commented that they do not agree with the findings in the EIR/EIS of a
less-than-significant impact to Swainson’s hawk foraging habitat. These comments were
reviewed in light of existing scientific information, and the EIR/EIS preparers
determined that the analyses continue to support the determination that the Proposed
Action would result in a less-than-significant effect under NEPA and CEQA. To further
support the analysis and finding, an Addendum to the Biological Technical
Memorandum clarifying the analysis of impacts has been added (Appendix K of the
NBHCP).

e Several commentors indicated that they do not agree with the findings in the EIR/EIS of
a less-than-significant impact to giant garter snake habitat. These comments were
reviewed in light of existing scientific information, and the EIR/EIS preparers
determined that the analyses continue to support the determination that the Proposed
Action would result in a less-than-significant effect under NEPA and CEQA.

e Several commentors were also concerned that the execution of the Memorandum of
Understanding regarding the City of Sacramento—Sacramento County Joint Vision
planning effort, and information about other potential development activities constitutes
new information regarding the potential for future development in the Basin.
Commentors indicated that much of this information became available after the Draft
EIR/EIS was released for public review, and that it represents new information
regarding reasonably foreseeable development in the Basin that could result in new
significant or more severe cumulative impacts not considered in the EIR/EIS. These
comments were also reviewed extensively.

Master Responses 3 (Joint Vision) and 4 (Cumulative Impacts) provide a thorough
evaluation of the validity of the cumulative assumptions used in the Draft EIR/EIS.
Based on the findings and analysis included in the Draft EIR/EIS and further clarified in
Master Responses 3 and 4, no new significant or substantially more severe cumulative
impacts were identified. Thus, re-circulation is not required.

1.3.5 New Alternatives or Mitigation Measures

Both CEQA and NEPA require that an EIR/EIS study a range of alternatives. The EIR/EIS
evaluates five alternatives, including the Proposed Action. Under CEQA, re-circulation may
be required if a new alternative, which is substantially different from an alternative analyzed
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

in the environmental document, becomes available and reasonably meets the goals and
objectives of the proposed project. Several commentors suggested a preference for one or
another of the alternatives studied in the EIR/EIS. For example, several commentors prefer an
NBHCP program that includes a mitigation ratio of 1:1. This alternative (Alternative 1,
Increased Mitigation) was included in the Draft EIR/EIS analysis, and therefore, it is not a
new alternative not previously analyzed. Other commentors expressed a preference for either
reduced development (therefore, reduced impact) or an alternative that designates specific
reserve zones. Both of these alternatives also were fully analyzed in the Draft EIR/EIS and,
therefore, no new alternative analysis is required.

Regarding reduced development, the Draft EIR/EIS studied an alternative that reduced
Planned Development from 17,500 to 12,000 acres. Further reductions of Planned
Development were not considered to be within the reasonable realm of the purpose and need
of the project, which is to extend incidental take coverage to allow the City of Sacramento and
Sutter County to implement their adopted general plans.

One letter of comment presented a scenario that the commentor referred to as an
“Acceptable HCP.” This alternative covered land uses and mitigation throughout the entire
Natomas Basin, including lands in the unincorporated portion of Sacramento County and
privately owned agricultural lands. This scenario proposes that a detailed management
prescriptions for all non-urban land in the Natomas Basin should be developed, including
specifications regarding the type and proportion of private agricultural crops.

While this scenario provided a vision for the entire Natomas Basin, it also included elements
that are outside the purpose and need or scope of the NBHCP and EIR/EIS. For example,
the County of Sacramento would not be a permittee under the NBHCP, and none of the
Applicants (City of Sacramento, Sutter County, or TNBC) or wildlife agencies (USFWS and
CDFQG) have land use control over the unincorporated areas of the County of Sacramento.
Therefore, for purposes of the cumulative analysis and baseline conditions, the EIR/EIS
must assume that development in the unincorporated area of the County of Sacramento
would occur consistent with the existing land uses, General Plan designations, and zoning
that govern the lands within the Basin.

The suggested “ Acceptable HCP” would include 17,500 acres of acquired habitat based on a
1:1 mitigation ratio and retain 11,000 acres of agriculture or open space (Sacramento County
Airport buffer lands and other lands outside of the Permit Areas). Regarding assumptions
of the analysis for the type of land uses in the unincorporated portion of Sacramento
County, Table 3-4, page 3-20 of the Draft EIR/EIS provides this information. Based on the
adopted General Plan, non-urban uses in excess of 11,000 acres were assumed in the
EIR/EIS analysis. The “Acceptable HCP” proposes a 1:1 mitigation ratio with acquisition of
lands based on habitat value. This mitigation approach falls within the range of alternatives
analyzed by the EIR/EIS, which includes an alternative at a 1:1 mitigation ratio, an
alternative with identified reserve zones, and a habitat-based mitigation program. The
“Acceptable HCP” therefore does not propose either a new alternative or an alternative that
is significantly different from those analyzed in the EIR/EIS. Also, in its evaluation, the
EIR/EIS concluded that each of these alternatives would be infeasible.
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

No new mitigation measures have been suggested or included in the EIR/EIS. Some text
changes and additions to the mitigation policies of the NBHCP have been included for
clarification (see Section 1.3.2 above).

1.3.6 Adequacy of the EIR/EIS

Based on the standards included in CEQA and NEPA for adequacy of analysis, the Lead
Agencies have determined that with the clarifications, corrections, and supportive
information included in this Final EIR/EIS and the proposed Final NBHCP, the Final
EIR/EIS complies with CEQA and NEPA. For purposes of NEPA, the federal lead agency
(i.e., USFWS) is responsible for the final determination of adequacy.

The U.S. Environmental Protection Agency (USEPA) is authorized under Section 309 of the
Clean Air Act to review and comment on any matter subject to NEPA and to determine or
rate the adequacy of an EIS. The USEPA rated the Draft EIR/EIS as Environmental
Concerns (EC), which indicates that the USEPA has identified environmental impacts that
should be avoided to fully protect the environment, and Category 2, which indicates that
additional information, data, analysis, or discussion should be included in the Final EIS. The
report preparers have given considerable attention in responding to the comments of the
USEPA and providing, where necessary, clarifying information to respond to any concerns
raised by the USEPA. Each of the USEPA’s comments has been addressed in this Final
EIR/EIS.

1.4 Summary of Potential Environmental Impacts of Proposed
Action and Alternatives

Table 1-1 is reproduced from the Draft EIR/EIS that summarizes the potential impacts
associated with the Proposed Action and alternatives.
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

TABLE 1-1
Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives

Alternative 2:
Habitat-Based
Mitigation

Alternative 1:
Increased

Proposed Action Mitigation

Alternative 3:
Reserve Zones

Alternative 4:
Reduced Potential
for Incidental Take

Alternative 5:
No Action

4.2 Geology and Soils

Impact: Less-than-significant increases in erosion
resulting from development of habitat reserves.

Impact: Greater
impacts than the
Proposed Action, but
less than significant.

Impact: Greater
impacts than the
Proposed Action, but
less than significant.

4.3 Water Resources

Impact: Less-than-significant increases in flood
potential resulting from management of habitat
reserves.

Impact: Same as
Proposed Action.

Impact: Same as
Proposed Action.

Impact: Potentially significant decreases in stormwater
quality resulting from development of habitat reserves.
Can be mitigated to a less-than-significant level.
EIR/EIS Mitigation Measure: Construction of habitat
reserves shall adhere to the requirements of the State
Water Resources Control Board’s General Permit for
Stormwater Discharges Associated with Construction
Activity, as amended from time to time, by filing an
Notice of Intent (NOI) with the Central Valley Regional
Water Quality Control Board. For development activities
on each reserve site, the Conservancy shall prepare a
Stormwater Pollution Prevention Plan that includes best
management practices consistent with the City’s
Administrative and Technical Procedures for Grading
and Erosion and Sediment Control and Sacramento
County’s Erosion and Sediment Control Standards and
Specifications, regardless of whether the reserves are
located in Sacramento or Sutter County. Best
management practices shall focus on the control of
sediment discharge into local drains (e.g., through
installation of barriers such as silt fences and through
tracking controls) and the release of hazardous
materials from construction operations (e.g., through the
use of designated staging areas with onsite controls).

Impact: Greater
impacts than the
Proposed Action.
Can be mitigated to a
less-than-significant
level with mitigation.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

Impact: Greater
impacts than the
Proposed Action. Can
be mitigated to a
less-than-significant
level with mitigation.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

Impact: Less-than-significant impacts associated with
future water availability in the Natomas Basin.

Impact: Same as
Proposed Action.

Impact: Same as
Proposed Action.
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Impact: Same as

Proposed Action.

Impact: Same as
Proposed Action.

Impact: Same as
Proposed Action.
EIR/EIS
Mitigation
Measure: Same
as Proposed
Action.

Impact: Same as
Proposed Action.

Impact: Same as
Proposed Action.

Impact: Same as
Proposed Action.

Impact: Similar to
Proposed Action.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

Impact: Same as
Proposed Action.

Impact: Similar effects are
expected with case-by-case
mitigation.

Impact: Similar effects are
expected with case-by-case
mitigation.

Impact: Similar effects are
expected with case-by-case
mitigation.

Impact: Similar effects are
expected with case-by-case
mitigation.
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

TABLE 1-1

Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives

Proposed Action

Alternative 1:
Increased
Mitigation

Alternative 2:
Habitat-Based
Mitigation

Alternative 3:
Reserve Zones

Alternative 4:
Reduced Potential
for Incidental Take

Alternative 5:
No Action

4.4 Biological Resources

Impact: Marsh habitat as measured by rice fields,
canals and drains, and ponds and seasonally wet
areas would decline in the Natomas Basin by 8,087
acres (35 percent), 404 acres (23 percent), and 21
acres (22 percent), respectively, because of authorized
development. Permanent reserves would be
established, including 2,187.5 acres of managed
marsh and 4,350 acres of rice.

EIR/EIS Mitigation Measure: As part of the process for
development review, the City and Sutter County will
include a provision that public or private development
projects that could support jurisdictional wetlands will
result in no net loss of wetlands and will ensure that
that wetlands functions and values will be maintained.

SAC/161795/031060001(001.DOC)

Impact: Impacts to
marsh habitat
associated with
authorized
development would
be the same as
under the Proposed
Action. Permanent
reserves would be
established, including
4,350 acres of
managed marsh and
8,750 acres of rice.
EIR/EIS Mitigation

Impact: Impacts to
marsh habitat
associated with
authorized

development would be
the same as under the

Proposed Action.
Permanent reserves
would be established,
including a combined
rice/managed marsh
reserve acreage of
9,687 acres.

EIR/EIS Mitigation

Measure: Same as
Proposed Action.

Measure: Same as
Proposed Action

NATOMAS BASIN HCP
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Impact: Same as
Proposed Action.
EIR/EIS
Mitigation
Measure: Same
as Proposed
Action.

Impact: Marsh
habitat as
measured by rice
fields, canals and
drains, and ponds
and seasonally wet
areas would decline
in the Natomas
Basin by 5,752
acres (25 percent),
277 acres (16
percent), and

15 acres (15
percent),
respectively
because of
authorized
development.
Permanent
reserves would be
established,
including 1,500
acres of managed
marsh and 3,000
acres of rice.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

Impact: Marsh habitat is
expected to decrease by
approximately the same
acreage as under the
Proposed Action because
of urban development.
Unknown benefits
associated with habitat
creation.



SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

TABLE 1-1

Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives

Proposed Action

Alternative 1:
Increased
Mitigation

Alternative 2:
Habitat-Based
Mitigation

Alternative 3:
Reserve Zones

Alternative 4:
Reduced Potential
for Incidental Take

Alternative 5:
No Action

Impact: Upland habitat in the Natomas Basin would
decrease by 9,188 acres (42 percent) because of
authorized development. Permanent reserves would
be established, including 2,187.5 acres of uplands.

Impact: Loss of riparian habitat in the Natomas Basin
generally would not occur.

Impact: Up to 8 acres (8 percent) of oak groves in the
Natomas Basin would potentially be removed because
of urban development.

Impact: Vernal pools could be affected in North
Natomas and potentially in other areas of the Natomas
Basin.

Impact: Approximately 8,512 acres of potential habitat
for the giant garter snake would be affected by
authorized development in the Natomas Basin.
Preservation of wetland habitat and creation and
management of reserves that support 6,562 acres of
giant garter snake habitat mitigates the impacts of the
covered activities on giant garter snakes to a less-than-
significant level.
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Impact: Impacts to
upland habitat
associated with
authorized
development would
be the same as
under the Proposed
Action. Permanent
reserves would be
established, including
4,350 acres of
uplands.

Impact: Same as
Proposed Action.

Impact: Same as
Proposed Action.

Impact: Same as
Proposed Action.

Impact: Impacts to
giant garter snake
habitat would be the
same as under the
Proposed Action.
Approximately
13,125 acres of giant
garter snake habitat
would be supported
by the system of
habitat reserves.

Impact: Impacts to
upland habitat
associated with
authorized

development would be
the same as under the

Proposed Action.
Permanent reserves

would be established,
including 8,074 acres

of uplands.

Impact: Same as
Proposed Action.

Impact: Same as
Proposed Action.

Impact: Same as
Proposed Action.

Impact: Impacts to
giant garter snake
habitat would be the
same as under the
Proposed Action.
Approximately 9,687
acres of giant garter
snake habitat would
be supported by the
system of habitat
reserves.

NATOMAS BASIN HCP
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Impact: Same as

Proposed Action.

Impact: Same as

Proposed Action.

Impact: Same as

Proposed Action.

Impact: Same as

Proposed Action.

Impact: Same as

Proposed Action.

Impact: Upland
habitat in the

Natomas Basin
would decrease by
6,063 acres (28
percent) because of
authorized
development.
Permanent
reserves would be
established,
including 1,500
acres of uplands.

Impact: Same as
Proposed Action.

Impact: Expected to
be approximately
the same as
Proposed Action.

Impact: Expected to
be approximately
the same as
Proposed Action.

Impact:
Approximately

6,044 acres of
potential habitat for
the giant garter
snake would be
affected by
authorized
development in the
Natomas Basin.
Approximately
4,500 acres of giant
garter snake habitat
would be supported
by the system of
habitat reserves.

Impact: Upland habitat is
expected to decrease by
approximately the same
acreage as under the
Proposed Action because
of urban development.
Unknown benefits
associated with habitat
creation.

Impact: Same as
Proposed Action.

Impact: Expected to be
approximately the same
as Proposed Action.

Impact: Expected to be
approximately the same
as Proposed Action.

Impact: Giant garter
snake habitat is expected
to decrease by
approximately the same
acreage as under the
Proposed Action because
of urban development.
Unknown benefits
associated with habitat
creation.
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

TABLE 1-1

Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives

Proposed Action

Alternative 1:
Increased
Mitigation

Alternative 2:
Habitat-Based
Mitigation

Alternative 3:
Reserve Zones

Alternative 4:
Reduced Potential
for Incidental Take

Alternative 5:
No Action

Impact: Two Swainson’s hawk nesting territories with
remaining nest trees (NB-3 and NB-6) have the
potential to be abandoned because of authorized
development.

Impact: Swainson’s hawk foraging habitat in the
Natomas Basin would decrease by 9,188 acres (42
percent) because of authorized development.
Permanent reserves would be established, including
2,187.5 acres of uplands that would be managed for
Swainson’s hawk foraging habitat value.

Impact: Overall effects to other covered species
associated with habitat loss and creation would be less
than significant.

SAC/161795/031060001(001.DOC)

Impact: Same as
the Proposed
Action.

Impact: Impacts to
Swainson’s hawk
foraging habitat
associated with
authorized
development would
be the same as
under the Proposed
Action. Permanent
reserves would be
established, including
4,350 acres of
uplands.

Impact: Similar to
Proposed Action.

Impact: Same as the
Proposed Action.

Impact: Same as
the Proposed
Action.

Impact: Impacts to
Swainson’s hawk
foraging habitat
associated with
authorized
development would be
the same as under the
Proposed Action.
Permanent reserves
would be established,
including 8,074 acres
of uplands.

Impact: Same as

Impact: Similar to
Proposed Action.

Impact: Same as
Proposed Action.
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Proposed Action.

Impact: Expected to
be approximately
the same as the
Proposed Action.

Impact: Swainson’s
hawk foraging
habitat in the
Natomas Basin
would decrease by
6,063 acres (28
percent) because of
authorized
development.
Permanent
reserves would be
established
including 1,500
acres of uplands.

Impact: Expected to
be approximately
the same as
Proposed Action.

Impact: Expected to be
approximately the same
as the Proposed Action.

Impact: Swainson’s hawk
foraging habitat is
expected to decrease by
approximately the same
acreage as under the
Proposed Action because
of urban development.
Unknown benefits
associated with habitat
creation.

Impact: Expected to be
approximately the same
as Proposed Action.
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

TABLE 1-1
Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives

Alternative 2:
Habitat-Based
Mitigation

Alternative 1:
Increased

Proposed Action Mitigation

Alternative 3:
Reserve Zones

Alternative 4:
Reduced Potential
for Incidental Take

Alternative 5:
No Action

Impact: Potentially significant effects to some other
special-status species (e.g., dwarf downingia, rose
mallow, Cooper’s hawk, American bittern, black tern,

Impact: Same as
Proposed Action.
EIR/EIS Mitigation

Impact: Same as
Proposed Action.
EIR/EIS Mitigation

Impact: Same as
Proposed Action.
EIR/EIS

lark sparrow, white-tailed kite, Pacific-slope flycatcher,
Bewick’s wren) can be mitigated to a less-than-
significant level.

EIR/EIS Mitigation Measure: Preconstruction surveys
required pursuant to Section V.A.1 of the HCP shall
encompass the habitat areas that could support dwarf
downingia or rose mallow. If dwarf downingia or rose
mallow are found during the habitat surveys, mitigation
shall conform to the mitigation requirements for Delta
tule pea and Sanford’s arrowhead as described in the
HCP and in accordance with the California Native Plant
Protection Act.

Measure: Same as
Proposed Action.

Measure: Same as
Proposed Action.

Preconstruction surveys required pursuant to Section
V.A.1 of the HCP shall encompass the habitat areas
where nesting birds could occur. In accordance with the
requirements of the Migratory Bird Treaty Act,
vegetation containing an occupied nest and an
appropriate-sized buffer around the nests of Cooper’s
hawks, American bitterns, black terns, lark sparrows,
white-tailed kites, Pacific-slope flycatchers, and
Bewick’s wrens shall not be removed until the nest has
been abandoned by the nesting pair or the young have
fledged.

Impact: No impact to fish species of concern would
occur.

Impact: Same as
Proposed Action.

Impact: Same as
Proposed Action.

Impact: Net reduction in waterfowl habitat would be
less than significant.

Impact: Similar to
the Proposed
Action.

Impact: Similar to the
Proposed Action.
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Mitigation
Measure: Same
as Proposed
Action.

Impact: Same as
Proposed Action.

Impact: Similar to
the Proposed
Action.

Impact: Expected to
be approximately
the same as
Proposed Action.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

Impact: Same as
Proposed Action.

Impact: Similar to
the Proposed
Action.

Impact: Expected to be
approximately the same
as Proposed Action.

Impact: Same as
Proposed Action.

Impact: Similar to the
Proposed Action.
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

TABLE 1-1
Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives

Alternative 2:
Habitat-Based
Mitigation

Alternative 1:
Increased

Proposed Action Mitigation

Alternative 3:
Reserve Zones

Alternative 4:
Reduced Potential
for Incidental Take

Alternative 5:

No Action

4.5 Cultural Resources

Impact: Potentially significant increase

in the potential to disturb unknown, subsurface cultural
resources resulting

from development of habitat reserves.

Can be mitigated to a less-than-significant level.
EIR/EIS Mitigation Measure: Parcels

being considered for habitat reserves shall undergo
preconstruction literature review and/or field surveys,
based on the

discretion of a qualified archaeologist. Based on the
findings of the cultural resource review and the
potential for land disturbance to occur on the reserve,
the Natomas Basin Conservancy could be required to
complete an archaeological report and implement site-
specific mitigation measures as a condition for
restoration.

Impact: Greater
impacts than the
Proposed Action.
Can be mitigated to  be mitigated to a

a less-than- less-than-significant
significant level. level.

EIR/EIS Mitigation EIR/EIS Mitigation
Measure: Same as Measure: Same as
Proposed Action. Proposed Action.

Impact: Greater
impacts than the
Proposed Action. Can

and

In the event that any historic or archaeological features
(surface or subsurface) or deposits, including locally
darkened soil (“midden”) that could conceal cultural
deposits, animal bone, shell, obsidian, mortars, or
human remains are uncovered during construction, work
within 100 feet of the find shall cease. A qualified
archaeologist and a representative of the Native
American Heritage Commission shall be consulted to
develop, if necessary, further mitigation measures to
reduce any archaeological impacts to a less-than-
significant level before construction continues.

and

When Native American archaeological, ethnographic, or
spiritual resources are involved, all identification and
treatment shall be conducted by qualified archaeologists
who are either certified by the Society of Professional
Archaeologists (SOPA) or who meet the federal
standards as stated in the Code of Federal Regulations
(36 CFR 61), and Native American representatives who
are approved by the local Native American community

NATOMAS BASIN HCP
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Impact: Same as

Proposed Action.

EIR/EIS
Mitigation
Measure: Same
as Proposed
Action.

Impact: Similar to
Proposed Action.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

Impact: Similar effects are
expected with case-by-case
mitigation.
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

TABLE 1-1
Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives

Alternative 1: Alternative 2:
Increased Habitat-Based
Proposed Action Mitigation Mitigation

Alternative 3:
Reserve Zones

Alternative 4:
Reduced Potential Alternative 5:
for Incidental Take No Action

as scholars of their cultural traditions. If no such Native
American is available, persons who represent tribal
governments and/or organizations in the locale in which
resources could be affected shall be consulted. When
historic archaeological sites or historic architectural
features are involved, all identification and treatment are
to be carried out by historical archaeologists or
architectural historians. These individuals shall meet
either SOPA or 36 CFR 61 requirements.

and

If human bone of unknown origin is found during
construction, all work shall stop in the vicinity of the find
and the County Coroner shall be contacted immediately.
If the remains are determined to be Native American,
the coroner shall notify the Native American Heritage
Commission, who shall notify the person it believes to
be the most likely descendant. The most likely
descendant shall work with the contractor to develop a
program for re-internment of the human remains and
any associated artifacts. No additional work is to take
place within the immediate vicinity of the find until the
identified appropriate actions have been carried out.

1-14 NATOMAS BASIN HCP
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

TABLE 1-1

Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives

Alternative 1:
Increased

Proposed Action Mitigation

Alternative 2:
Habitat-Based
Mitigation

Alternative 3:
Reserve Zones

Alternative 4:
Reduced Potential
for Incidental Take

Alternative 5:
No Action

4.6 Land Use/Consistency With Adopted Plans and Policies

Impact: Less-than-significant land use
compatibility/plan inconsistency impacts.

Impact: Same as
Proposed Action.

Impact: Significant loss of farmland. Not likely to be
mitigated to a less-than-significant level.

EIR/EIS Mitigation Measure: To the extent practicable
(and to the extent that biological goals are not

Impact: Greater
impacts than the
Proposed Action.
EIR/EIS Mitigation

Impact: Same as
Proposed Action.

Impact: Greater
impacts than the
Proposed Action.
EIR/EIS Mitigation

Impact: Same as

Proposed Action.

Impact: Same as
Proposed Action.
EIR/EIS
Mitigation

compromised), development of site-specific
management plans will incorporate provisions that
consider farmlands and agricultural use.

Measure: Same as
Proposed Action.

4.7 Social and Economic Conditions

Impact: Less-than-significant changes in local
employment and tax revenues to Sacramento and
Sutter counties.

Impact: Greater
impacts than the
Proposed Action,
but less than
significant.

4.8 Traffic

Impact: Potentially significant increase

in the potential for traffic safety conflicts resulting from
development of habitat reserves. Can be mitigated to a
less-than-significant level.

EIR/EIS Mitigation Measure: Prior to commencing
substantial habitat reserve development activities, the
Conservancy shall evaluate traffic levels on any

Impact: Greater
impacts than the
Proposed Action.
Can be mitigated to
a less-than-
significant level.
EIR/EIS Mitigation

Measure: Same as
Proposed Action.

Impact: Greater
impacts than the

Proposed Action, but

less than significant.

Impact: Greater
impacts than the

Proposed Action. Can

be mitigated to a
less-than-significant
level.

EIR/EIS Mitigation

adjacent rural roadways that would provide construction
access. Where potential traffic-safety impacts are
identified, the Conservancy and/or its contractor shall
prepare a Traffic Control Plan that addresses potential
impacts to public safety and other construction-related
nuisances. The Traffic Control Plan shall be reviewed
and approved by the City of Sacramento and/or Sutter
County, and should be submitted for review by
Sacramento County for projects located within the
unincorporated portion of Sacramento County. Traffic
management measures to be included in the Traffic
Control Plan include, but are not limited to, the following:

Measure: Same as
Proposed Action.
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Measure: Same as
Proposed Action.

NATOMAS BASIN HCP
FINAL EIR/EIS

Measure: Same
as Proposed
Action.

Impact: Same as
Proposed Action.

Impact: Same as
Proposed Action.
EIR/EIS
Mitigation
Measure: Same
as Proposed
Action.

Impact: Same as
Proposed Action.

Impact: Similar to
the Proposed
Action.

EIR/EIS Mitigation
Measure: Same as
Proposed Action.

Impact: Same as
Proposed Action.

Impact: Similar to
Proposed Action.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

Impact: Similar effects are
expected with case-by-case
mitigation.

Impact: Similar effects are
expected with case-by-case
mitigation.

Impact: Similar effects are
expected with case-by-case
mitigation.

Impact: Similar effects are
expected with case-by-case
mitigation.
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

TABLE 1-1

Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives

Proposed Action

Alternative 1:
Increased
Mitigation

Alternative 2:
Habitat-Based
Mitigation

Alternative 3:
Reserve Zones

Alternative 4:
Reduced Potential
for Incidental Take

Alternative 5:
No Action

®  Provide adequate warning to users of the
roadway in the vicinity of the construction, using
signs or other means visible from the roadway

®  Provide adequate assistance to the public in
navigating the construction site through the use of
flagmen

e |nstall adequate signage for construction zones
and detours

e |f traffic and circulation would be interrupted for an
extended period, provide for the opportunity for
public input from affected residents

4.9 Noise

Impact: Potentially significant increase in noise-related
nuisances resulting from development of habitat
reserves. Can be mitigated to a less-than-significant
level.

EIR/EIS Mitigation Measure: Prior to commencing
substantial habitat reserve development activities, the
Conservancy shall determine if residences or other
sensitive receptors are located within 1,000 feet of the
construction site. If sensitive receptors are located within
1,000 feet of the construction site, operation of
construction equipment and vehicles would occur
between the hours of 7:00 a.m. and 6:00 p.m., Monday
through Saturday, and between 9:00 a.m. and 6:00 p.m.
on Sunday.
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Impact: Greater
impacts than the
Proposed Action.
Can be mitigated to
a less-than-
significant level.
EIR/EIS Mitigation

Impact: Greater
impacts than the
Proposed Action. Can
be mitigated to a
less-than-significant
level.

EIR/EIS Mitigation

Measure: Same as
Proposed Action.

Measure: Same as
Proposed Action.
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Impact: Same as
Proposed Action.
EIR/EIS
Mitigation
Measure: Same
as Proposed
Action.

Impact: Similar to
Proposed Action.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

Impact: Similar effects are
expected with case-by-case
mitigation.
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

TABLE 1-1

Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives

Proposed Action

Alternative 1:
Increased
Mitigation

Alternative 2:
Habitat-Based
Mitigation

Alternative 3:
Reserve Zones

Alternative 4:
Reduced Potential
for Incidental Take

Alternative 5:

No Action

4.10 Air Quality

Impact: Potentially significant increase in NOx and
PMj, resulting from development of habitat reserves.
Can be mitigated to a less-than-significant level.
EIR/EIS Mitigation Measure: The following measures
shall be implemented to reduce emissions of ozone
precursors during construction activities on the habitat
reserves:

® To the extent feasible, the Natomas Basin
Conservancy shall work with contractors that use
low-NOy, heavy-duty construction vehicles.

®  Construction activities shall be phased to reduce
the simultaneous operation of construction
equipment.

®  The contractor shall perform routine tuning and
maintenance of construction equipment.

®  The contractor shall use existing on-site electric

power sources in place of diesel generators to the

extent that these sources are available.
and

The following measures shall be implemented to
reduce construction-related emissions of fugitive dust
(PM1o).

®  The contractor shall reduce or suspend grading
and excavation activity during windy periods (i.e.,
winds in excess of 15 miles per hour).

®  The contractor shall post and enforce speed limits

on unpaved driving areas.

®  The contractor shall apply water twice daily to
disturbed areas and active construction sites.

®  The contractor shall treat completed sites with soil

binders or vegetation.
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Impact: Greater
impacts than the
Proposed Action.
Can be mitigated to
a less-than-
significant level.
EIR/EIS Mitigation

Impact: Greater
impacts than the
Proposed Action. Can
be mitigated to a
less-than-significant
level.

EIR/EIS Mitigation

Measure: Same as
Proposed Action.

Measure: Same as
Proposed Action.
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Impact: Same as

Proposed Action.

EIR/EIS
Mitigation
Measure: Same
as Proposed
Action.

Impact: Similar to
Proposed Action.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

Impact: Similar effects are
expected with case-by-case
mitigation.

1-17



SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

TABLE 1-1
Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives
Alternative 1: Alternative 2: Alternative 4:
Increased Habitat-Based Alternative 3: Reduced Potential Alternative 5:
Proposed Action Mitigation Mitigation Reserve Zones  for Incidental Take No Action
e  Dirt shall be washed off trucks and other
equipment before leaving the construction site.
4.11 Public Health and Safety
Impact: Less-than-significant public health and safety Impact: Greater Impact: Greater Impact: Same as  Impact: Similar to Impact: Similar effects are
impacts resulting from the creation of habitat reserves impacts than the impacts than the Proposed Action.  Proposed Action. expected with case-by-case
within the bird-strike zones of Sacramento Proposed Action, Proposed Action, but mitigation.
International Airport. but less than less than significant.
significant.
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SECTION 2

Modifications and Updates to the Draft EIR/EIS

This section presents the changes to the Draft EIR/EIS in this Final EIR/EIS (Section 2.1). It
also summarizes the revisions to the Draft NBHCP (Section 2.2). For specific text changes to
the NBHCP, the reader is referred to the Final NBHCP for a complete reading of the text
changes.

2.1 Changes to the Draft EIR/EIS

This section identifies changes to the EIR/EIS made as a result of comments on the Draft
EIR/EIS. Additional text is presented as underlined text and deleted text is presented as
strikethreughtext. Each noted change is introduced in this section using italicized text that is
provided as context for the reader —the italicized text, however, is not a change to the Draft
EIR/EIS.

As discussed in Section 1.3 of this Final EIR/EIS, these revisions do not alter the conclusions
in the Draft EIR/EIS.

Changes to Section 1.1.1, Summary of Key Issues

The following sentence is added after the first sentence in the second paragraph on page 1-1 of the Draft
EIR/EIS:

The term “permittees” is also used to describe certain entities—RD 1000 and
Natomas Mutual—which have not submitted applications for permits at this time
based on the NBHCP, but may choose to become Applicants, and, if incidental take
permits are granted, may choose to become permittees in the future.

Changes to Section 1.5, Regulatory Framework

The following text has been added to Section 1.5 of the EIR/EIS to describe more fully CDFG’s
requirements for protected species:

1.5.8. California Fully Protected Species Provisions. Sections 3511, 4700, 5050, and
5515 of the California Fish and Game Code prohibit the taking of fully protected
birds, mammals, amphibians, and fish, respectively. In the Natomas Basin, fully
protected species include the white-tailed kite, greater sandhill crane, and American
peregrine falcon.

Changes to Section 2.2.4, Reclamation District No. 1000 and Section 2.5.5,
Natomas Mutual.

Figure 2-4 has been edited to label key canals and drains.
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Changes to Section 2.3.4, Activities not Covered by Incidental Take Permits

The description of activities not covered by the incidental take permits in Section 2.3.4 of the EIR/EIS
has been revised as follows:

e Additional Regulations. In addition to the Section 10(a)(1)(b) and Section 2081
permits, the permittees also would comply with all other applicable local, state,
and federal regulations, laws, or ordinances. These include, but are not limited
to, the following: U.S. Army Corps of Engineers Clean Water Act Section 404
permits; State Water Quality Control Board/Regional Water Quality Control
Board Section 401 water quality certification and/or waste discharge
requirements; and-CDFG Streambed Alteration Agreements pursuant to Fish and
Game Code Division 2, Chapter 6, Section 1600 et seq.; and State Reclamation

Board Encroachment Permits pursuant to Section 8710 of the California Water
Code.

Changes to Section 2.4.6.3, Water Agencies’ Conservation Measures
The following text changes have been made to the Section 2.4.6.3, on page 2-43, first paragraph:

RD 1000’s and Natomas Mutual’s primary management efforts focus on keeping the
canal systems functioning in a manner that ensures timely movement of irrigation
water for agricultural purposes, and ensures drainage of agricultural water and
storm flows from lands within the Natomas Basin. RD 1000 and Natomas Mutual
carry out these activities to provide agricultural water to irrigated lands, address
public health and safety concerns, and_minimize damage to planted crops and other
property from flooding.

Changes to Table 3.1, Description of Land Use/Habitat Categories

The following change has been made to Table 3.1 of the Draft EIR/EIS, which has been edited to
clarify a location:

Ponds and Wetland/marsh areas, including Prichard’s-Lake-the area around the North Drain
Seasonally (near RD 1000 Pumping Plant #2) and several isolated locations throughout the
Wet Areas Natomas Basin. Based on DWR'’s “water surface” land use category and some

“riparian vegetation” categories, with additional information provided by May &
Associates data and aerial photo interpretation.

Changes to Section 3.3.3, Water Supply

The following changes have been made to Section 3.3.3 (page 3-8, first paragraph) to clarify
RD 1000’s irrigation operation and Natomas Mutual’s water supply contracts:

Irrigation water also includes return flows from rice fields, which is eeicweyed—te

A : g FEeSY ~held within a “closed system” that
re-uses the water within the basin without release to the Sacramento River. The closed
system is maintained from April through August. Natomas Mutual manages the
consolidated and appropriative water rights in the area, and serves approximately 238

landowners coverlng approximately 36,000 acres. Eollowing-the-developmentof-the federal
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SECTION 2: MODIFICATIONS AND UPDATES TO THE DRAFT EIR/EIS

and—prewdesef—u—p%%—@@@aere—feet—ef—@\%%a%er—per—ye%The Natomas farmmg
community began operations after installation of the river levees between 1916 and
1919. The landowners secured senior water rights. Nearly 30 years later, the Central

Valley Project (CVP) was built and in 1946 Natomas Mutual entered into a contract

with the Bureau of Reclamation for certain water supplies under a settlement
contract. This settlement contract does not replace the amounts of water Natomas
Mutual is entitled to divert under its pre-existing rights, licenses, and permits.

On page 3-8, second paragraph, the following text revisions have been made:

Although tFhe average historical diversions from these five plants is approximately

80,000 acre-feet per year:, Natomas Mutual delivers approximately 110,000 acre-feet
on average. The “closed system” enables Natomas Mutual to re-use water,

effectively reducing its diversions by an average of 30,000 acre-feet per year. The
State Water Resources Control Board has ruled that Natomas Mutual should be

credited for that effort.

On page 3-9, first full paragraph (following bullet at top of page), the following text revisions have
been made:

Although the pumping facility descriptions above list localized areas for each plant,
the closed system is so interconnected that it actually re-circulates water throughout

the ent1re system. Recentimproevementsin-the drainwater recireulationsystem-have

a N a N /]

afea—Conservatlon efforts begun in 1986 have Contnbuted to long—termg substantlal
improvements in the drain water system. The re-circulation improvements have
provided a more flexible matching of supply, and demand and have reduced the
impacts on the Sacramento River.

On page 3-9, the following text has been deleted from the middle of the second full paragraph, starting
on line 8 of that paragraph:

Changes to Section 3.4.1, Land Use and Habitats in the Natomas Basin
Section 3.4.1, page 3-11, first full paragraph, starting on line 4, has been revised to clarify the
drainage pattern in the Natomas Basin.

The drainage pattern of the Basin has been altered so that during the spring and
summer months, agricultural runoff is pumped into the RD 1000 system of drains

and re-circulated until August. At that point, runoff is pumped into the RB-1000
system-of-drains-andinte-the-Sacramento River at several places.

Changes to Section 3.4.2.1, Species to be Covered Under the ITPs.
Figure 3-5 has been edited to reflect that Swainson’s hawk nest tree NB-18 was removed in 1998.
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SECTION 2: MODIFICATIONS AND UPDATES TO THE DRAFT EIR/EIS

Changes to Section 4.1.2.2, Actions Included in the Cumulative Impacts Analysis

The following text revisions are inserted before the first paragraph in Section 4.1.2.2, page 4-7, to
clarify for the reader the approach to cumulative impacts analysis:

The EIR/EIS evaluates the cumulative effects of past, present, and reasonabl

foreseeable development in the Basin. With respect to past development,
development that occurred prior to 1997 when the USEWS approved the original
NBHCP is included in the baseline conditions for purposes of evaluating the effects
of, implementing the NBHCP on Covered Species. To account for the effects of
present development, the development that occurred between 1997 and 2002 (the

time between adoption of the original NBHCP by the City and preparation of the
revised NBHCP) is included in the evaluation of the combined effects of the

17,500 acres of authorized development. To account for the effects of future
development, the EIR/FEIS relies on the adopted general plans and community plans

of the City, and Sutter and Sacramento Counties as a reasonable basis for predicting
the extent, amount, and location of future development. Based on these adopted
plans, the Draft NBHCP contemplates the development of up to 17,500 acres of
reasonably foreseeable development in the Basin as further described below, and

development in the Natomas Basin in excess of this acreage is not reasonably
foreseeable.

The following text has been added to Section 4.1.2.2 to clarify the rationale for defining reasonably

foreseeable actions relevant to the cumulative impact analysis of the Proposed Action.

This EIR/EIS includes past, present, and reasonably foreseeable actions that have the
potential, in combination with the effects of the Proposed Action, to result in
cumulative impacts. Such actions include those that:

¢ involve the submission of an urban development permit or other permit
application to a federal or non-federal agency with approval authority;!

e arerelated to the types of impacts attributable to those that would result from
implementing the Proposed Action; or

e are based on a summary of projections contained in an adopted general plan or
related planning document, or in a prior environmental document that has been
adopted or certified, and that described or evaluated regional or area-wide
conditions contributing to the cumulative impact.

On the basis of these criteria, the actions identified for consideration in the
cumulative impacts analysis are described below. The discussion of cumulative
development is contained in Section 4.1.2.3 of this EIR/FIS and is based on available

information regarding permit applications and long-range planning documents
adopted by the City of Sacramento, Sacramento County, and Sutter County.

Generally, the analysis of cumulative effects, as summarized below and evaluated
throughout this EIR/EIS, includes actions that could affect the management of
covered species in the Natomas Basin or in other parts of their range. This broad
scope helps provide an understanding of the relative importance of the Proposed
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Action to overall population conditions. These other management actions include
federal and state wildlife refuges, as prescribed by other state and federal programs,
and in other HCPs. The management included in the analysis of cumulative effects is
as follows.

The following text has been added to the third paragraph on page 4-8 in Section 4.1.2.3. of the
EIR/EIS to address comments raised regarding consistency with the NBHCP.

Specific land use plans have not been prepared for future development of this
10,000-acre area as part of this long-range planning effort to guide future
annexations (i.e., the Joint Vision). No specific land uses or projects have been
proposed for development under the Joint Vision at this time. Until the Joint Vision
planning effort is completed, the status of landowner requests for development
entitlements to authorize urban development outside the City’s sphere of influence
and County’s urban services boundary remain uncertain. These requests include,
specifically, any development proposals for the West Lakeside and Greenbriar Farms
that may not be approved by the City under the prior NBHCP settlement agreement
until the Joint Vision effort is completed. To control further the potential for
development in the Natomas Basin in excess of 17,500 acres, the NBHCP states that
future annexation and development requests in unincorporated portions of the
Basin, such as the West Lakeside and Greenbriar Farms properties, may not seek
take authorizations under the NBHCP by annexing to the City.

Changes to Section 4.1.2.3, Other Potential Actions in the Natomas Basin

The following text in Section 4.1.2.3, page 4-9 has been changed to clarify Natomas Mutual’s
operation:

Natomas Mutual pumping plant consolidation. Natomas Mutual operates three

pumping plants along the Sacramento River-and-is-eurrently-studying-the potential

envirenmen al review-of this project-have not beeninitiated-at this time. and two
pumping plants in the Cross Canal. Natomas Mutual has studied the consolidation
of all five pumping plants into only two diversions from the Sacramento River,
complete with state-of-the-art positive fish barriers. The consolidation project is
beginning in the final design stage and construction is slated for 2003-2005. CEQA

compliance will be completed by 2003. The project will create improvements to
habitat in the Cross Canal and some sections of the internal delivery system will also

be modified to improve habitat and connectivity.

Changes to Section 4.11, Public Health and Safety

Text has been added to the introduction in Section 4.11(Public Health and Safety) to clarify the
likelihood of birds at the Sacramento International Airport. The new text is added to the end of the
last paragraph of the introduction section on page 4-159.

Adverse health and safety effects from urban development are unlikely because
aircraft/bird strikes are attributed primarily to large waterfowl rather than the small
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asserine birds that are typically associated with urban development (e.g., scrub

jays, mockingbirds, house sparrows).

Changes to Appendix C, Summary of Previous Environmental Review of Planned
Urban Development

The Draft EIR/EIS inadvertently omitted the following discussion from Appendix C. The following
text has been added to Tables C-5 and C-8 (in Appendix C of the EIR/EIS) to summarize prior
evaluation of airport/land use encroachment issues relevant to the NBHCP Covered Activity of
Planned Development:

TABLE C-5
Prior Analysis of Land Use Impacts from Planned Urban Development in the Natomas Basin

Level of
Level of T, Significance
Significance Mitigation with
Mitigation

Impact Action

City of Sacramento General Plan EIR

5
5
5

No impacts identified ~ N/A
for lan nfli
between Sacramento

and authorized
development.

North Natomas Community Plan EIR

- N/A N/
impacts identified for
lan nfli
between Sacramento
International Airport
and authorized
development.

=
<
>
<
>

South Natomas Community Plan EIR

No impacts identified ~ N/A N/A N/A N/A
for land use conflicts

between Sacramento

International Airport

and authorized

development.

Sutter County General Plan EIR

Impact 4.1.2. The Significant Implemen neral Plan | Less than No further
| G | FrpT—— —

|
S
[

Plan has the potential 1.C E-1, 1.E-2, 1.E-3, 1.F-1 necessary.
to conflict with 1.F-2, 1.F-3, 1.F-4, 9.C-1, 9.C-2
9.C-

adjacent land uses or 3, 9.C-4, and 9.C-5; and

cause a substantial Implementation Programs 1.4 and
adverse change in the 1.7,
types or intensity of

xisting lan Mitigation Measure 4.1.2. To
patterns. ensure that new development in

the South County in the vicinity of
the Sacramento International
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TABLE C-5
Prior Analysis of Land Use Impacts from Planned Urban Development in the Natomas Basin
Level of
Level of s Significance .
Impact Significance Mitigation with Action
Mitigation
Air n r nfli
in terms of lan mpatibili
South County shall review all new
overflight zones for consistenc:
with the applicable airport
comprehensive land use plan.
TABLE C-8
Prior Analysis of Noise Impacts from Planned Urban Development in the Natomas Basin
Level of
Level of e Significance .
Impact Significance Mitigation with Action
Mitigation
City of Sacramento General Plan EIR
North Natomas Significant Full mitigation would require Significant The City
residences in the amending local noise control Council
vicinity of Sacramento standards, amending the 1986 determined
International Airport North Natomas Community Plan, that economic
woul X nd rerouting air traffic. The Ci social, and
noise levels in excess Council determined that full other
of that considered TSN ST feasibl | id .
Note that the General request the County Division of infeasible to
Plan w nder Airports to make operational and mitigate the
consideration prior to flight modifications. impacts to
the North Natomas below-
Community Plan significant
Update (see impacts levels.
below).
North Natomas Community Plan EIR
Aircraft noise Less than N/A Less than None requir
il Signifi Signifi
affect land-use
compatibility in the
Update Area because
the areas will lie
ide th B
CNEL contour.
South Natomas Community Plan EIR
No noise impacts N/A N/A N/A N/A
Sacramento
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TABLE C-8
Prior Analysis of Noise Impacts from Planned Urban Development in the Natomas Basin
Level of
Level of T Significance .
Impact Significance Mitigation with Action
Mitigation
International Airport
and authorized
development.
Sutter County General Plan EIR
No noise impacts N/A N/A N/A N/A
- ifi
Sacramento

International Airport
and authorized

development.

2.2 Changes to the Draft NBHCP

This section summarizes the key changes to the NBHCP. Specific text revisions are in the
Final NBHCP, and the corresponding clarifications have been made to the IA.

The conservation strategy for covered vernal pool species has been refined and clarified
to more clearly state that the most recent and comprehensive USFWS survey guidelines
must be used to determine the presence of covered species.

Additional language regarding connectivity of the Mitigation Lands has been added to
clarify the approach to connectivity. This new language adds a provision for TNBC to
purchase lands that could potentially be targeted by the Water Agencies for closure,
adds specificity to the review process under the ESA and CESA that would be required
if such a closure were to occur, and adds text on the review requirements relevant to the
giant garter snake in the 1-mile Swainson’s Hawk Zone.

Additional changes to the text on the East Drainage Canal and the North Drainage Canal
with in Sutter County’s Permit Area include construction of fences along the shared
boundary of urban development and the canals. Sutter County will consult with the
Wildlife Agencies to determine design strategies that would enhance conditions for
giant garter snake movement through the North and East Drainage Canals. The
additional text also presents possible strategies including expanded buffer areas and
modified canal cross sections is Sutter County and the Water Agencies determine that
such measures are feasible.

Additional information was prepared to explain and clarify in greater detail the basis for
the analysis of impacts to Swainson’s hawk foraging habitat. This information is
included as Appendix K of the NBHCP (Addendum to the Biological Resources
Technical Memorandum). The Addendum provides additional information to clarify
habitat conditions (baseline and future) for the Swainson’s hawk, specifically the
quantity and availability of foraging opportunities, and also updates the discussion of
potential effects of removal of nest trees. Further clarification also has been provided in
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2-12

the NBHCP text regarding adjustments that may be made as part of the adaptive
management program to address changes in foraging habitat that could occur during
the permit term.

An updated fee study has been added as Appendix B of the NBHCP. This updated fee
study contains updated estimates for monitoring and adaptive management costs.

Clarification has been added regarding TNBC’s ability to “trade-out” Mitigation Lands
(i.e., to sell Mitigation Lands in exchange for higher quality lands).

Text has been added clarifying that conservation easement will be secured on all
Mitigation Lands acquired in fee title by the Plan Operator after the Plan Operator has
confirmed: (1) the final location of each of the reserves, and (2) management and/or
restoration and enhancement measures are being implemented on the final reserve site.

Text has been added to clarify the process for including non-listed Covered Species in
the 2081 permits should these species be listed in the future.

Clarification has been added regarding the geographic scope of monitoring activities for
Covered Species in the Natomas Basin.
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SECTION 3

Responses to Comments

This section presents the responses to comments. It includes a set of five Master Responses
to issues raised in the comment letters (Section 3.1) and it also includes individual responses
to comments (Section 3.2 and Attachment 2).

3.1 Summary of Major Comment Responses

In reviewing the comments received on the Draft EIR/EIS, it was apparent that many
commentors raised similar and overlapping issues. Consequently, to aid the decisionmakers
and the reviewing public, the following Master Responses have been developed to address
key comments raised. The intent of the Master Responses is to provide background and
concise responses on each of the commonly raised issues to support the more specific
responses included in the response to individual comments (Section 3.2 of the Final
EIR/EIS). These Master Responses are intended to supplement, but not replace, specific
responses to individual comments submitted. The responses are not intended to address
every issue raised. The comments fall into the following general categories:

Mitigation Ratio (Section 3.1.1)

Connectivity (Section 3.1.2)

Joint Vision (Section 3.1.3)

Cumulative Impacts (Section 3.1.4)

e Swainson’s Hawk Foraging Habitat (Section 3.1.5)

3.1.1 Master Response 1: Mitigation Ratio

Several commentors have raised questions or concerns regarding the proposed
0.5:1 mitigation ratio included in the NBHCP, including;:

e Derivation and analysis of mitigation ratio;
¢ Differing mitigation ratios for NBHCP and other HCPs;

e Biological effectiveness of the NBHCP mitigation ratio developed for the Covered
Species (also see Addendum to the Biological Resources Technical Memorandum,
Appendix K of the Final NBHCP);

e Derivation of the economic feasibility of the mitigation ratio.

As discussed below and consistent with the USFWS’s HCP Handbook, the mitigation ratio
selected for the NBHCP is designed to mitigate for the loss of species and habitat values
specific to the Plan Area as demonstrated by the NBHCP Biological Resources Technical
Memorandum (see Appendix H of the NBHCP) and the Addendum to the Biological
Resources Technical Memorandum (see Appendix K of the Final NBHCP).
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3.1.1.1 Types of Mitigation Measures that HCPs Should Include

Many commentors have focused on the mitigation ratio as a measure of the adequacy of the
NBHCP’s mitigation program. Commentors have suggested that the 0.5:1 mitigation ratio is
inadequate for purposes of mitigating the effects of incidental take of the covered activities.
It is important to note that the validity and effectiveness of an HCP’s mitigation program is
not determined exclusively on the mitigation ratio for acquisition of mitigation lands. For
example, Chapter 3 of the HCP Handbook notes that:

Mitigation actions under HCPs usually take one of the following forms:

(1) avoiding the impact (to the extent practicable); (2) minimizing the impact;
(3) rectifying the impact; (4) reducing or eliminating the impact over time;
or (5) compensating for the impact. For example, project effects can be

(1) avoided by relocating project facilities within the project area;

(2) minimized through timing restrictions and buffer zones; (3) rectified by
restoration and revegetation of disturbed project areas; (4) reduced or
eliminated over time by proper management, monitoring, and adaptive
management; and (5) compensated by habitat restoration or protection at an
onsite or offsite location. In practice, HCPs often use several of these
strategies simultaneously or consecutively.

The NBHCP’s Operating Conservation Program includes each and every one of these
mitigation actions. To understand the full mitigation program of the HCP, the mitigation
ratio, the enhancement and management of reserve lands, and the avoidance, minimization,
and mitigation requirements need to be viewed in concert. For example, the NBHCP
includes substantial avoidance policies to prevent disturbance of snakes during hibernation
or birds during nesting activities (avoidance and minimization through timing restrictions
and buffers).

Another example of avoidance is the designation of the Swainson’s Hawk Zone. In

Sutter County, this results in the removal of 1,015 acres of lands in the Sutter County
Industrial/ Commercial Reserve from the Permit Area. A third example of mitigation is the
nesting tree mitigation requirements designed to rectify the loss of older nest trees over
time. Yet another mitigation program is the creation and enhancement of Mitigation Lands.
Finally, substantial consideration has been given to reserve management, monitoring, and
adaptive management in the NBHCP. Chapter IV of the NBHCP includes reserve
management criteria and Chapter V includes species specific avoidance, minimization, and
mitigation measures. The NBHCP, therefore, does not rely exclusively on creation of new
habitat reserves to mitigate for the impacts of development and the adequacy of the NBHCP
cannot be judged by looking at the mitigation ratio in isolation from the other components
of the Operating Conservation Program. Thus, the NBHCP utilizes all of the mitigation
strategies listed above to create a comprehensive conservation program.

3.1.1.2 Derivation and Analysis of Mitigation Ratio

In considering the issuance of a Section 10(a) Permit, the USFWS must find that: (1) to the
maximum extent practicable, the permittee has minimized and mitigated for the impacts of
incidental take; (2) adequate funding is provided for the conservation plan and that the Plan
specifies procedures to deal with unforeseen circumstances; (3) the taking will not
appreciably reduce the likelihood of survival and recovery of the species in the wild; and
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(4) conservation measures required by the USFWS will be met (50 CFR §§ 17.22(b)(2)), 17.32).
Consistent with the Section 10(a) permit issuance criteria, the USFWS is required to find that
the proposed incidental take will not appreciably reduce the likelihood of survival and
recovery of the species in the wild. Based on the information included in the Biological
Resources Technical Memorandum (Appendix H of the NBHCP), the Addendum thereto
(Appendix K of the Final NBHCP), and the EIS/EIR, the Lead Agencies have presented
information to support the determination that the NBHCP’s Operating Conservation
Program will be successful in meeting Section 10 requirements. Thus, the NBHCP and the
mitigation ratio seek to address the biological needs of the Covered Species in a manner that
is commensurate with the impacts to the species, and that preserves the economic feasibility
of compatible development in the Natomas Basin while also presenting mitigation programs
that ensure that the impacts of Planned Development will not jeopardize the continued
existence of any of the species.

A key component of the Operating Conservation Program is the acquisition and permanent
preservation of Mitigation Lands at a mitigation ratio of 0.5 acre of Mitigation Lands
acquired and preserved for each 1 acre of Planned Development. Based on scientific
information and analysis contained in the Biological Resources Technical Memorandum and
the EIS/EIR, as further described below, the Applicants believe the 0.5:1 mitigation ratio is
adequate in mitigating for the effects of the incidental take resulting from Planned
Development in the Basin.

In addition, in determining whether to issue the incidental take permits, the USFWS must
find that the NBHCP minimizes and mitigates impacts to the maximum extent practicable and
ensure that adequate funding will be available to fund the costs of the NBHCP’s Operating
Conservation Program. An Economic Analysis was conducted to evaluate the costs and
feasibility of the NBHCP in consideration of the habitat, species, and efforts to assure that the
NBHCP, to the maximum extent practicable, minimizes and mitigates the effects of incidental
take resulting from covered activities. The Applicants conducted this analysis and reviewed

a range of mitigation ratios for reserves, and different reserve acquisition approaches within
the Basin (e.g., acquisition of site-specific areas). The Economic Analysis (Economic Planning
Systems, 2002) also analyzed the economic feasibility of reducing the amount of development.
The Economic Analysis is included in Appendix A of the NBHCP. Also see Section 3.1.1.5 and
Responses to Comment O1-42 through O1-60 of this Final EIR/EIS (Section 3.2)

The Applicants considered the benefits of several replacement habitat approaches. The HCP
Handbook provides guidance on the approach and location of replacement habitat:

Generally, the location of replacement habitats should be as close as possible
to the area of impact; it must also include similar habitat types and support
the same species affected by the HCP. However, there may be good reason to
accept Mitigation Lands that are distant from the impact area—e.g., if a large
habitat block, as opposed to fragmented blocks can be protected, or if the
Mitigation Lands are obtained through a mitigation fund. Ultimately, the
location of mitigation habitat must be based on individual circumstances and
good judgment.

The NBHCP first considered biological needs of the Covered Species in the development of
the habitat mitigation. Given the specific biology of the Natomas Basin and needs of many
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of the species, the preparers specifically targeted the location of Mitigation Lands within the
Natomas Basin. This supports important needs of the species. For example, the USFWS
recognizes 13 separate populations of giant garter snakes within California, and identifies
the Natomas Basin as the largest single element of the American Basin’s population of the
giant garter snake that has been studied. Thus, the Applicants determined that the highest
priority should be to locate reserves within the Natomas Basin to the maximum extent
possible because of the unique biological and habitat needs of the giant garter snake
population and other Covered Species.

The decision to locate Mitigation Lands within the Natomas Basin is not without practical
challenges. For example, extensive parcels of land in the Natomas Basin exist, and this
makes acquisition of consolidated habitat more challenging because multiple owners and
real estate transactions must occur to achieve the minimum reserve size of 400 acres.
Similarly, the cost of land in the Natomas Basin is relatively high because of the area’s
proximity to the Sacramento Central City, the Sacramento International Airport, Interstate 5,
and State Highway 99. All of these factors have influenced the parcelization and land values
of the Natomas Basin. A number of mitigation programs and mitigation banks are located in
more rural areas of the Sacramento Valley (Butte County foraging areas) and Central Valley
areas (San Joaquin Delta areas). The large parcel sizes and lower cost per acre of these sites
was considered, but the NBHCP biology team determined that this type of mitigation
would not, in all cases, clearly support the Covered Species.

Enhancement and management of Mitigation Lands, as proposed by the NBHCP, is also
consistent with the guidance of the USFWS HCP Handbook. Chapter 3, states:

In some cases, acquisition of high quality existing habitat will be the best
approach--for example, where the habitat type takes years to develop

(e.g., old-growth forest). In other cases, restoring degraded habitat or creating
new ones is the best strategy--for example, where the habitat type is
relatively easy to manipulate (e.g., grasslands). Where affected species
depend on natural disturbance regimes that can be replicated through
management regimes (e.g., prescribed fire or flooding), prescriptive
management may be preferable to habitat acquisition or protection alone.

In accordance with this guidance, the NBHCP requires restoration and enhancement of
Mitigation Lands and requires management practices specifically to support the Covered
Species. The enhancement programs have been designed to ensure that each reserve offers
substantial benefits to the Covered Species associated with the habitat enhanced or created
on the reserve. Additionally, the Applicants, in consultation with the Wildlife Agencies,
included numerous requirements for the enhancement of Mitigation Lands to ensure that
habitat preserved or replaced would have higher value that the current habitat in the Basin.

The NBHCP preparers reviewed the needs of the Covered Species in establishing reserve
development and management guidelines. Of the species present in the Basin, many use
common elements of habitat. For example, the giant garter snake uses the upland areas of
rice fields and canals (levees) for basking and hibernacula. Similarly, the Swainson’s hawk
may use these same upland areas for perching while foraging in fallow rice fields. Thus, a
balance of enhanced habitat types is included in the NBHCP to represent the multiple needs
of the species. The NBHCP calls for 25 percent of the Mitigation Lands to be enhanced
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managed marsh; 25 percent to be upland areas; and 50 percent to be rice reserves
specifically managed by TNBC to support the Covered Species.

For example, the enhanced rice reserves are designed to continue an element of rice
landscape in the Basin that has proven to support the species. In addition to maintaining
rice habitat through the Mitigation Lands, each reserve has a Site Specific Management Plan
that includes best practices to support the species. For example, sections of TNBC rice
reserves are fallowed each year such that at approximately 10 percent of all TNBC rice
reserves are fallow, creating prime foraging lands for birds of prey such as the Swainson’s
hawk. Additionally, as a section of reserve is fallowed, a primary system of canals is
maintained within the preserve to support connectivity and mobility of the giant garter
snake. Thus, substantial biological research and enhancement is invested in each reserve to
create substantially higher-value habitat than the affected habitat.

The NBHCP mitigation program, which emphasizes restoration and enhancement of
habitat, has been proposed because substantial biological analysis was conducted to identify
the best mitigation support for the needs of the species. Thus, while a 1:1 mitigation ratio
(without enhancement and restoration) similar to the San Joaquin MSCP could also be
considered in the Natomas Basin, this same approach would not provide the same increase
in quality and value of habitat for the species using the Basin. A 1:1 ratio without
enhancement and mitigation would, for example, not produce the same increase in
managed marsh reserves, nor produce upland areas with nesting trees specifically designed
to support the species covered by the NBHCP.

3.1.1.3 Differing Mitigation Ratios for HCPs

Several commentors noted that the NBHCP mitigation ratio is different from the ratio used
in other HCPs. Each HCP is crafted to address the specific impacts and to identify measures
which will, to the maximum extent practicable, minimize and mitigate the impacts of
incidental take-given the particular biology, habitat, and other characteristics of the HCP
planning area. Chapter 3 of the USFWS HCP Handbook, for instance, states:

Mitigation programs under HCPs and Section 10 permits are as varied as the
projects they address. Consequently, this handbook does not establish
specific “rules” for developing mitigation programs that would limit the
creative potential inherent in any good HCP effort. On the other hand, the
standards used in developing HCPs must be adequate and consistent
regardless of which Service office happens to work with a permit applicant.
Mitigation programs should be based on sound biological rationale; they
should also be practicable and commensurate with the impacts they address.

The San Joaquin Multi-Species Conservation Program (MSCP) differs from the NBHCP in
several ways. It was prepared to address the incidental take of 97 species associated with the
conversion of 109,302 acres consisting of agricultural lands, natural lands —non-wetlands

(e.g., oak woodlands), natural lands — vernal pools, and wetlands other than vernal pools.
Incidental take authorization was provided to approximately 44 of the 97 species addressed in
the MSCP. Under the San Joaquin MSCP, the loss of 109,302 acres, of which approximately
75,000 acres are considered habitat for the Covered Species, is mitigated by 100,841 acres of
preserved lands. Moreover, the San Joaquin MSCP provides that if a project is designed to
avoid all impacts to MSCP covered species and all habitats, the project is not subject to the
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MSCP compensation requirements. Thus, certain lands that do not provide habitat may be
converted to urban development without triggering the requirement to purchase mitigation
lands. Additionally, although the giant garter snake is addressed in the San Joaquin MSCP, the
MSCP did not grant incidental take authorization for conversion of occupied habitat.

By contrast, the NBHCP was prepared to address 22 Covered Species within a 17,500-acre
Plan Area. Unlike the San Joaquin MSCP, the NBHCP provides for incidental take coverage
of giant garter snake, including occupied and unoccupied habitat. The NBHCP also applies
the 0.5:1 mitigation ratio to all lands within the Permit Areas, whether or not they provide
habitat for any of the Covered Species. In addition, even if developers avoid impacts to
habitat or Covered Species, they must nonetheless pay the mitigation fees. The NBHCP
covers species and habitat types and quality that are not coextensive with those in the

San Joaquin MSCP; therefore, simply importing a mitigation ratio applied in the San Joaquin
MSCP to the Natomas Basin is inappropriate. Finally, the mitigation program of the

San Joaquin County MSCP is based largely on conservation easements for existing
agricultural lands and does not include the types of habitat restoration and enhancements
included in the NBHCP.

Similar to the above description of the San Joaquin County MSCP, the Metropolitan
Bakersfield HCP differs from the NBHCP in several important ways. The Metropolitan
Bakersfield HCP estimates that approximately 10,370 acres of land will be developed in the
Bakersfield region during the Plan’s 20-year permit term, out of a possible 47,600 acres of
undeveloped land designated for urban use in the City of Bakersfield and Kern County
General Plans. Contrary to the strict designation of Permit Areas in the NBHCP, the
Metropolitan Bakersfield HCP addresses only 10,370 acres of development that could occur
anywhere within a 47,600-acre area. In the Metropolitan Bakersfield HCP, mitigation lands
could be purchased in target areas in the southern San Joaquin Valley (from east of
Bakersfield, west across I-5, and into the Coast Ranges).

Considering that the target areas are not subject to substantial urban development pressure,
the USFWS expects that land acquisition will be much easier than in the Natomas Basin (in
1994, the Metropolitan Bakersfield HCP fee was set at $1,250 per acre, including $600 per
acre for land acquisition). This presents a substantially different basis for a finding of
“maximum extent practicable” than the NBHCP, which requires the permittees to acquire
most of the Mitigation Lands in a confined area (i.e., the Natomas Basin) within a limited
portion of the Sacramento Valley. The Metropolitan Bakersfield HCP’s conservation strategy
is appropriate given its covered species include the San Joaquin kit fox, but the kit fox does
not inhabit the Natomas Basin. In contrast, the biological goals and objectives of the NBHCP
(Section 1.C) focus on the habitat needs of the giant garter snake (e.g., wetland habitat with
nearby uplands) and Swainson’s hawk (protected nest trees with nearby foraging habitat).

The Yolo County and South Sacramento County HCPs also were noted as HCPs to which
the NBHCP should be compared. Because the conservation strategies for the Yolo County
and South Sacramento County HCPs are under development and have not been confirmed,
it is not reasonable to make a comparison to these efforts.

3.1.1.4 Biological Effectiveness of the NBHCP Mitigation Ratio

This section summarizes the effectiveness of the NBHCP mitigation ratio in protecting
covered species.
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The NBHCP analysis, conducted in support of the mitigation ratio, considered the following:
e Type, quality, and extent of habitat impacted in the Basin;
o Type of species using the habitat in the Basin;

¢ Range of avoidance, minimization, and mitigation measures available to avoid or lessen
impacts;

e DPotential for enhancement of habitat areas (specifically reserves); and

e Economic feasibility of mitigation options available to minimize and mitigate, to the
maximum extent practicable, impacts related to incidental take associated with the
authorized development.

Each of these factors is discussed below.

Type, Quality, and Extent of Habitat in the Basin. The Natomas Basin is already a significantly
altered area. Historic land reclamation activities and agricultural activities over the past
century have substantially modified the system of grasslands and wet areas that formerly
characterized the Basin (See also NBHCP Figure 5 of the NBHCP: 1919 Land Cover). Thus,
very little high-quality native habitat remains in the Basin. A biology team from May &
Associates and CH2M HILL conducted extensive field, GIS, and literature searches to
identify native habitat and other existing habitat in the Basin. Native habitat is shown in
Figure 8 of the NBHCP and represents approximately 5 percent or less of the Basin. The
remaining habitat is largely disturbed through either existing urban uses (roadways,
airports, and urban development) or agricultural uses.

Given the relatively uniform and disturbed condition of the habitat in the Basin, the HCP
preparers decided to consider all undeveloped lands of relatively equal habitat value; therefore,
all lands, regardless of habitat value in the Permit Areas, are required to participate in the
mitigation fee program. Additionally, the NBHCP includes a list of species-specific avoidance,
minimization, and mitigation requirements that must be undertaken if any of the Covered
Species are present on a development site. This two-tiered mitigation approach allows for
mitigation of both larger landscape impacts of general habitat loss, as well as species and site-
specific avoidance and mitigation measures.

Using the GIS mapping with field-truthing by a team of wildlife biologists, the types of
habitat in the Basin were mapped and the precise amount of acreage that would be
impacted by habitat or land-use type was assessed and mapped. The impacts by habitat
type, species, and acreage are included in the Biological Resources Technical Memorandum
included as Appendix H to the NBHCP. This information identified the type and extent of
impacts and forms the basis for development of the mitigation program.

A worst-case assessment of impacts was undertaken in developing the land use impact
tables included for each species in Chapter VII of the NBHCP. Any lands (regardless of
value or known presence of species) that could provide some support to the Covered
Species was included in the impact assessment. Again, this was done because there is so
little remaining native or high-value habitat in the Natomas Basin.

Species Using the Basin and their Needs. Twenty-two Covered Species were fully analyzed
relative to their use of the Basin and their habitat needs. A number of the covered bird
species are not permanent residents but rather are seasonal visitors to the Natomas Basin.
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Additionally, several species are rarely occurring species. In the analysis of species, three
general types of associated habitat and species became evident: wetland area species,
upland habitat species, and vernal pool complex-related species.

Wetland Species and their Presence in and Use of the Basin. Several wetland species
initially used the native marsh lands of the Basin. As the land was modified through
reclamation, the construction of levees, and agricultural activities, many of these species
adapted to use of the seasonally inundated rice fields and canals. Thus, despite substantial
changes to the habitat in the Basin, several species have adapted to the new landscape. The
giant garter snake, for example, may prefer marshlands; however, absent this type of higher
quality habitat, the giant garter snake has adapted to a modified landscape of rice fields and
irrigation and drainage canals. Therefore, the NBHCP mitigation program includes
enhanced rice and marsh habitat to support the giant garter snake and related wetland
species. At the 0.5:1 mitigation ratio, 25 percent of the reserves will be managed marshlands.
Thus, the amount of marshlands in the Basin would be increased from the current 96 acres
to over 2,100 acres. In addition to the substantial increase in marsh habitat to support the
snake and related marsh species, the NBHCP also includes a substantial portion of rice
reserves (4,375 acres) specifically managed to support the species.

Several species use marsh and wet areas, as well as vernal pool areas. These species may
also require upland areas that are associated with wet areas. The associated wetland species
covered by the NBHCP include:

Aleutian Canada goose
tricolored blackbird
white-faced ibis
northwestern pond turtle
California tiger salamander
western spadefoot toad
delta tule pea

Sanford’s arrowhead

The Aleutian Canada goose is a winter visitor to the Natomas Basin and forages and rests in
the area, but it is not known to breed or nest in the Basin. The Aleutian Canada goose has
been observed using rice fields and open agricultural areas in Sutter County for winter
foraging. Although, there are no known occurrences of the Aleutian Canada goose in the
Natomas Basin, the NBHCP includes policies to support resting and foraging for this species
in the Mitigation Lands. Thus, preservation of the rice landscape included in the mitigation
plan will also support winter foraging and resting areas for the Aleutian Canada goose.

The white-faced ibis uses rice fields, ditches, and other wet areas for foraging, and it prefers
extensive marsh areas for nesting. Because there is so little native marsh in the Natomas
Basin, there are no known nesting sites of the white faced ibis in the Plan Area, although the
species might use the Basin for resting and foraging in the winter. Under the 0.5:1 mitigation
ratio with 25 percent of the Mitigation Lands in managed marsh, a substantial increase in
marsh will be created (from 96 acres to 2,187 acres) thereby providing substantial habitat
benefit to this species.
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Tricolored blackbird uses marshes, rice fields, and meadows for foraging and nesting.
Again, because of the limited amount of native marsh remaining in the Plan Area, breeding
populations of this species have declined over the past several decades. TNBC has,
however, had success in stabilizing and enhancing nesting and foraging habitat for this
species. One of the few known nesting colonies in the Basin is located on the Betts-Kismat-
Silva reserve. This species has already benefited from the mitigation ratio and plan. As more
reserves, particularly managed marsh reserves, are created, this species is expected to have
additional benefits for nesting and foraging.

The northwestern pond turtle, California tiger salamander, and western spadefoot toad are
all species that use wetland areas with associated uplands as habitat. The pond turtle prefers
marshlands and other slow-moving waters, but also uses upland areas for basking,
egglaying, and overwintering. Similarly, the western spadefoot toad requires shallow,
seasonal wetlands for breeding. Finally, the California tiger salamander is an aquatic
breeder and therefore requires ponds, marsh, or other shallow or slow-moving waters for
breeding. The juvenile and adult salamanders use upland grass areas for habitat once
metamorphosis has occurred. Thus, all three of these species require marsh or wetland areas
with associated uplands. There are no known occurrences of the western spadefoot toad or
California tiger salamander in the Natomas Basin, although pond turtles have been
observed in the Natomas Main Drain. These species will benefit by the substantial increase
in managed marsh habitat under the 0.5:1 mitigation ratio. As previously noted, under the
0.5:1 mitigation ratio, 25 percent of Mitigation Lands will be managed marsh, thereby
increasing the amount of marsh habitat from 96 areas to 2,187 acres. Vernal pool avoidance
policies included in the NBHCP will further protect habitat for these species.

Two plant species, the delta tule pea and Sanford’s arrowhead, are associated with wetland
and marsh areas. Neither species has known occurrences in the Natomas Basin, largely
because of the lack of marsh and wetlands remaining in the area. These species are,
however, known to occur in other locations in Sacramento and Sutter Counties. Thus, under
the 0.5:1 mitigation ratio, a substantial increase in marsh reserves will be realized, which
may assist in the restoration of these species to the Natomas Basin.

Upland Species and their Presence in and Use of the Basin. Nearly all covered bird and
animal species (except certain vernal pool species) need some upland areas for basking,
hibernacula, cover, or foraging. Thus, the Applicants and the Wildlife Agencies assessed the
needs and uses of upland areas by species.

The Swainson’s hawk primarily uses the Natomas Basin for nesting and foraging during the
nesting season and over winters in South America. Thus, the NBHCP first considered areas
with nest trees or areas that could support nest trees, and assigned high value to suitable
foraging areas near active nest trees (See Figure 3-5, page 3-45, of the Draft EIS/EIR).
Currently, the greatest concentration of nest trees is along the Sacramento River. In this area,
larger mature trees remain undisturbed by agricultural practices. For this reason, the
NBHCP placed a high value on avoidance of development along the Sacramento River and
within the Permit Areas. As such, the NBHCP identifies a Swainson’s Hawk Zone extending
1 mile inland from the Sacramento River. Secondly, the NBHCP gives priority for upland
reserve acquisition to areas within the Swainson’s Hawk Zone. In this manner, the
foundational strategy of the NBHCP is to avoid development in and preserve areas with
known concentrations of nesting activity.

SAC/161795/031060001(001.DOC) NATOMAS BASIN HCP 39
FINAL EIR/EIS



SECTION 3: RESPONSES TO COMMENTS

Secondly, the NBHCP seeks to create new, high-quality habitat for the Swainson’s hawk
and other upland species. While 25 percent of the Mitigation Lands will be exclusively
dedicated to upland areas, upland portions of marsh area reserves will also be managed for
a multi-species approach. Finally, rice reserves, which may be only seasonally used by some
species, can be managed year round to support multiple species. Thus, the NBHCP calls for
10 percent of the rice reserves to be left fallow to support foraging by upland species during
the critical nesting and breeding summer months. Thus, the 0.5:1 mitigation ratio in
combination with the acquisition and management criteria of the NBHCP results in
significant foraging and nesting reserve lands for the Swainson’s hawk and other upland
species. Table 3-1 briefly summarizes the total uplands that will be available as a result of
biologically based reserve management strategies.

TABLE 3-1
Uplands Available in Mitigation Lands
Percent
Reserve Habitat Type Acreage Upland Area Upland Acreage

25% upland areas 2187.5 100 2,187.5
25% managed marsh, of which 20-30% is upland edges 2187.5 25 546.9
Metro Air Park Nest and Foraging Mitigation 200 100 200
Fallow rice reserves 437.5 100 437.5
Total upland foraging acreage 3,371.9

The above table does not include the additional 1,015 acres of lands preserved from urban
development in the Swainson’s Hawk Zone. The table also does not include approximately
1,000 acres of the upland edges and levees that are included in the rice reserves that may
also be used by the Swainson’s hawk and other upland species for foraging.

By planting trees in all upland areas, the NBHCP seeks to create new nesting sites in the
Mitigation Lands in proximity to foraging habitat to benefit a number of bird species. In the
upland reserves, the NBHCP also calls for tree planting and vegetation specifically designed
to support the Covered Species, including planting of tree species preferred by the
Swainson’s hawk and other raptors for nesting. The TNBC has already established an
aggressive tree planting program, including 368 trees planted on reserves to date. The
plantings include a variety of species: valley oak, sycamore, and other larger trees preferred
by the Swainson’s hawk for nesting; and smaller trees and shrubs preferred by species such
as the tricolored blackbird for nesting. The NBHCP also requires the advance planting of

60 additional trees of specific species in upland areas preferred by the Swainson’s hawk.
TNBC’s vegetation plan results in benefits to multiple species that require coverage to
ensure protection.

A number of bird species also benefit from upland areas for foraging and from vegetation
along the upland edges of marshlands. These include burrowing owl, loggerhead shrike,
and bank swallow. Open upland areas that remain relatively undisturbed by agricultural
cultivation will provide a sustained habitat for the burrowing owl. Similarly, the bank
swallow and shrike will benefit from the same upland foraging areas, including those
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associated with marsh reserves. Species like the bank swallow will particularly benefit from
the creation of enhanced marsh habitat with upland areas (20 percent to 30 percent of the
marsh component), which is a type of habitat nearly non-existent in the Natomas Basin.

Vernal Pool Species. Vernal pool species are the most difficult to develop for mitigation
because none of the vernal pool Covered Species are known to be present in the Natomas
Basin. There are, however, limited vernal pools on the eastern edge of the Natomas Basin
that may support these species. The approach to mitigation for these species is based on
species presence. If species are present (through USFWS survey protocols) then minimization
and mitigation would occur: (1) avoidance and onsite preservation; or (2) payment into a
USFWS Mitigation Bank. The USFWS sponsors Vernal Pool Mitigation Banks in areas where
vernal pools can most successfully maintain or support the establishment of vernal pool
species. As such, mitigation for vernal pool species in areas like Natomas Basin that may
have more marginal habitat often occurs through payment into an approved USFWS
Mitigation Bank. Although restoration and creation of vernal pools on Mitigation Lands are
not precluded by the NBHCP, such an approach would be limited to a reserve where proper
soils, under soils, and hydrological conditions exist. In the Natomas Basin, there is currently
very limited vernal pool habitat along the eastern edge of the Basin. Covered Species that
may use vernal pool habitat include the mid-valley fairy shrimp, vernal pool fairy shrimp,
vernal pool tadpole shrimp, Boggs Lake hedge-hyssop, Colusa Grass, legenere, Sacramento
Orcutt grass, and slender Orcutt grass. Although there are no known occurrences of these
species in the Natomas Basin, these species are granted coverage and mitigation protections
in the event the existing vernal pool complexes on the eastern side of the Basin or in other
areas are found to support these species.

3.1.1.5 Economic Feasibility of the Mitigation for Impacts Related to the Planned Development

Under the ESA, the findings regarding effects on biological resources primarily determine
the applicable mitigation requirements for the Plan. After the biological requirements are
determined, the USFWS evaluates whether the mitigation requirements are the maximum
that can be practically implemented by the applicant. As Chapter VII of the NBHCP and the
Biological Resources Technical Memorandum indicates, the NBHCP conservation strategy,
including a 0.5:1 mitigation ratio, proposed restoration, enhancement, adaptive management,
and monitoring programs on reserve sites, as well as the take avoidance and minimization
measures specified in the NBHCP, represent the maximum mitigation requirements that can
be practically implemented. A mitigation ratio greater than 0.5:1 would compromise the
feasibility of Planned Development in the Basin and is not necessary to minimize and
mitigate the impacts of take. This study concluded that habitat reserve levels at a 1:1, for
example, would substantially compromise the feasibility of Planned Development. As noted
above, the purpose of the NBHCP and related incidental take permits is to develop a
conservation plan that minimizes and mitigates impacts to the maximum extent possible,
while still allowing compatible development to proceed feasibly.

As part of this analysis, the Applicants evaluated whether the level of mitigation and
mitigation fees are appropriate for the project. Data provided by Economic and Planning
Systems (EPS) was used to define the costs and benefits of implementing additional
mitigation, the amount of mitigation provided by other applicants in similar situations, and
the abilities of the permittees under the NBHCP. Based on this analysis, the Applicants
determined that additional mitigation costs associated with a 1:1 mitigation ratio would
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exceed the benefit to be derived from the NBHCP’s Operating Conservation Program
because, in most instances, the combined effect of the 0.5:1 mitigation ratio in conjunction
with the NBHCP’s proposed restoration, enhancement, adaptive management, and
monitoring programs on the Mitigation Lands, as well as the take avoidance and
minimization measures, results in substantially greater mitigation than a mitigation
program based on Mitigation Lands at a 1:1 mitigation ratio alone without the avoidance,
minimization, and mitigation measures provided by the NBHCP. The Draft EIR/EIS
evaluated an alternative that included a mitigation ratio of 1:1 coupled with all other
avoidance, minimization, and mitigation measures. In many cases, the environmental effects
of a 1:1 ratio are similar to the 0.5:1 ratio. For example, page 4-98 of the Draft EIR/EIS notes
that the proposed 1:1 ratio using the 25/50/25 habitat ratios would provide 4,375 acres of
managed marsh, which would be substantially in excess of the impact related to the loss of
76 acres of marsh as a result of Planned Development. Thus, in this instance, 1:1 mitigation
would provide a substantial excess of one type of habitat far beyond that which would be
required to mitigate the impacts of development. In addition, the costs of additional
mitigation, including the costs of enhancement, were determined to not be feasible or
practicable in the Economic Analysis. Similarly, page 4-99 concludes that impacts to the
Swainson’s hawk would be generally the same under Alternative 1 (1:1) ratio as those of the
NBHCP. The environmental impacts to the Swainson’s hawk are less than significant under
both the Proposed Action (0.5:1 mitigation ratio) and Alternative 1 (1:1) mitigation ratio.

In identifying the maximum mitigation practicable, the effectiveness of mitigation measures
and the feasibility and costs must be considered. Thus, the Economic Analysis compared a
variety of scenarios, including a 1:1 mitigation scenario, to determine if the costs of such a
mitigation program would be feasible and practicable. The Economic Analysis demonstrated
that, as a result of the high cost burden (resulting in part from other development impact fees
and infrastructure costs), the costs associated with a 1:1 mitigation ratio in combination with
all of other conservation measures included in the NBHCP’s Operating Conservation
Program could not be feasibly funded by the developers of Planned Development. It is
important to note that a substantial proportion of the cost burden associated with the
NBHCP scenario for the 1:1 mitigation ratio specifically relates to higher levels of
enhancement, restoration, and adaptive management. Many HCPs with a 1:1 mitigation ratio
do not include restoration and enhancement; in the Natomas Basin however, restoration of
lands in the Basin is biologically preferred to acquisition of Mitigation Lands outside of the
Basin (which might be more affordable) or conservation easements on lands in the Basin
without restoration and management to support the Covered Species.

Additionally, the Applicants are constrained in their ability to impose mitigation obligations
that exceed constitutional and statutory nexus requirements, as further explained on page
VII-68 of the NBHCP. Those legal constraints require that mitigation imposed on
development bear a rational relationship to the impacts caused by such development on
existing habitat, and that it be roughly proportional to the impacts caused by this
development. Consequently, the City and Sutter County are limited in their ability to
require more mitigation than necessary to mitigate the impacts of incidental take. This
additional legal requirement further impacts the feasibility of requiring mitigation at a 1:1 or
higher mitigation ratio. For the reasons set forth above as supported by the Economic
Analysis and the Biological Resources Technical Memorandum, the Applicants believe that
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the NBHCP’s Operating Conservation Program represents the mitigation that is the
maximum extent practicable that may be imposed.

3.1.2 Master Response 2: Connectivity

Various comments have been received addressing the issue of biological connectivity
relative to the giant garter snake. These comments generally focused on the importance of
drainage canals and ditches to allow giant garter snake to move between Mitigation Lands
and other portions of the Natomas Basin. The primary opportunity for in-Basin connectivity
for giant garter snake is the system of canals and ditches that are operated and maintained
by RD 1000 and Natomas Mutual (collectively referred to as the Water Agencies).
Comments have been received questioning the impact on Basin connectivity of the Water
Agencies’ decision not to pursue permits under the NBHCP as currently drafted. To
respond to these comments, this master response is organized in the following way:

e Overview of NBHCP Requirements for Biological Connectivity;
¢ Relationship of Planned Development to Mitigation Lands;

¢ Drainage Canals to be Retained;

e Irrigation Channels to be Retained;

o Effects of Water Agency Participation in the NBHCP;

¢ Regulatory Restrictions on Canal Closures and Modifications.

In addition to clarifying the NBHCP’s approach to ensuring connectivity between
Mitigation Lands, text changes have been made to clarify this commitment. The text of these
changes is in the Final NBHCP.

3.1.2.1 Overview of NBHCP Requirements for Biological Connectivity

The Draft NBHCP acknowledges the importance of biological connectivity by including
specific biological goals and objectives in the NBHCP relevant to providing connectivity.
Page 1I-15 of the Draft NBHCP includes the following as Objective 3:

Ensure connectivity between TNBC reserves to minimize fragmentation and
isolation. Annual evaluations of the success of the NBHCP will focus on
TNBC's success in achieving the Plan’s goals and objectives, and monitoring
data will be collected to facilitate this evaluation.

The NBHCP’s emphasis on connectivity between reserves is further defined in Section
IV.C.1.d of the NBHCP, which provides various mechanisms for maintaining connectivity
measures.

The NBHCP also establishes monitoring requirements to ensure that the goals and
objectives of the NBHCP will be achieved. Section VI.E.2.b of the NBHCP establishes that
the following analysis will be conducted:

(4) Annual assessment and identification of canals and ditches which provide
GGS habitat connectivity within and between reserves.
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3.1.2.2 Relationship of Planned Development to Mitigation Lands

Closing of canals within the Permit Areas of the City and Sutter County is anticipated to
occur as Planned Development occurs, and is a Covered Activity for the City and Sutter
County. Such closures would reduce connectivity within the planned development areas of
the City and Sutter County. The canals and ditches located outside the City and County
Permit Areas, however, are those that are the most critical to connectivity between reserves
because the Mitigation Lands are located almost exclusively outside the City and County
Permit Areas.

The NBHCP includes acquisition guidelines that specify that Mitigation Lands should be
separated from urban development. While these guidelines are flexible and TNBC may, with
the concurrence of the wildlife agencies, acquire land adjacent to existing and future
development, the majority of Mitigation Lands will be acquired in areas well separated from
development authorized under the NBHCP. As a result, the impacts of Planned
Development on the canals that provide connectivity to Mitigation Lands will be
substantially reduced from what would occur in the absence of the provision to separate
Mitigation Lands from the areas of Planned Development. The system of both drainage and
irrigation channels within the Basin is extensive, and there is no evidence (either in
documented plans of the water agencies or in development proposals submitted to the land
use agencies) to suggest that canals in the immediate vicinity of Mitigation Lands would be
closed either as a result of Planned Development or for any other reason.

Closing of the canals that are located outside the City and County Permit Areas, which are
the canals most critical to ensuring connectivity between the Mitigation Lands, is not a
circumstance that is likely to occur and there is no indication at this time that the Water
Agencies intend to close these canals. Although there is no indication that the Water
Agencies will seek to close canals serving the Mitigation Lands, such actions have the
potential to occur in the future. If a canal were to be proposed for closure, the Water Agency
(or project sponsor for canal closure) would likely be required to comply with the ESA and
mitigate impacts under either Section 10 of the ESA. This could be an amendment to the
NBHCP if the Water Agencies choose at some future date to seek coverage under the
NBHCP, or it could require preparation of a separate HCP or Section 7 Consultation, if
federal funds or federal approval is required (as in the case of Section 404 Clean Water Act
permits). Under such circumstances, is it expected that the Wildlife Agencies would require
appropriate mitigation to maintain the biological viability of the NBHCP (and possibly
require MOAs or Memoranda of Understanding [MOUs] with the water agencies) to:

(1) preserve key canals; (2) transfer land; or (3) place easements on canals to TNBC. In the
event that closure of canals critical to ensuring connectivity is proposed and no such
mitigation is required, then TNBC would attempt to acquire the key canal in fee title or
secure a conservation easement on the canal, subject to Section IV.C.1.d of the NBHCP.

3.1.2.3 Drainage Canals to be Retained

Existing drainage canals in the Natomas Basin will continue to provide connectivity for the
giant garter snake. Figure 17 of the NBHCP identifies drainage channels within the Natomas
Basin that are considered likely to be retained for flood control purposes for both existing
agricultural uses and for Planned Development. Regardless of the type of uses within the
Basin, whether agricultural or urban, major flood control channels are required to convey
water through the Basin. As shown on Figure 17 of the NBHCP, major drainage channels
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provide connectivity between Sutter County and Sacramento County, with direct
connection to major Mitigation Lands within Sutter County’s northwest portion of the
Basin. In addition to the major flood control channels, Figure 17 also depicts the extensive
system of lesser channels that are operated and maintained by the Water Agencies. An
additional opportunity for Basin connectivity is the 1-mile Swainson’s Hawk Zone that has
been excluded from Sutter County’s Permit Area. This corridor of land contains numerous
drainage and irrigation canals that provide connectivity between Sacramento County and
the Mitigation Lands located in Sutter County.

3.1.2.4 Irrigation Channels to be Retained

Similar to the drainage channels, the irrigation channels operated by Natomas Mutual are
required to support the existing agricultural uses within the Basin and will be required to
serve Mitigation Lands as the reserves continue to develop. Unlike RD 1000, Natomas
Mutual is a privately held water company comprised of landowner stockholders. As TNBC
acquires Mitigation Lands within the Basin, it will become a major stockholder in Natomas
Mutual. TNBC is anticipated to be in a position to encourage practices that enhance canal
maintenance and operations that support the biological goals and objectives of the NBHCP,
and that favor biological values within the Basin.

Regardless of its direct role in Natomas Mutual, TNBC will require the delivery of water
granted under the water rights associated with Mitigation Lands that it acquires. As such,
the canal system will continue to provide direct linkages to TNBC as long as surface water is
used on Mitigation Lands. In addition to serving Mitigation Lands, Natomas Mutual will
continue to provide agricultural irrigation water, thus providing further connectivity
between the Mitigation Lands and the surrounding agricultural lands within the Basin.

Another important consideration in evaluating the effects of the Water Agencies’
ditch/canal maintenance on connectivity and the continued viability of giant garter snakes
within the Natomas Basin is the historic nature of the Water Agencies” operators.
Specifically, despite years of canal management in the Natomas Basin by the water agencies,
the giant garter snake has adapted to the management practices of the water agencies. There
is no evidence that the continuation of regular and historic canal management practices
within the Basin will adversely affect the success of the NBHCP Operating Conservation
Plan.

3.1.2.5 Effects of Water Agency Participation in the NBHCP

This section responds to comments raised about the following issues:

e The effect on the Applicants” ability to implement the NBHCP’s Operation Conservation
program if the Water Agencies do not participate; and

e Whether the Water Agencies will choose to participate in the NBHCP in the future.

It is important to note that, as currently proposed, the NBHCP includes provisions for the
Water Agencies to receive permits for take resulting from normal canal maintenance
practices (see Section V.C of the NBHCP), and these provisions have been analyzed in the
EIR/EIS (see Section 1.2.1 of the EIR/EIS and Comment Letter I3 for a discussion of the
historical involvement of the Water Agencies in this NBHCP, and their decision not to seek
ITPs at this time).
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Effect on NBHCP of Water Agencies’ Nonparticipation

As noted above, the Water Agencies have decided not to participate in the NBHCP at this
time. Non-participation of the Water Agencies would result in neither closure of key canals
or the inability to implement the NBHCP (see the discussion of Independent
Implementation throughout Chapter 4 of the EIR/EIS). The Water Agencies’ decision not to
participate in the NBHCP would not adversely affect the ability to maintain connectivity
between Mitigation Lands (see Section 3.1.2.3 and Section 3.1.2.4 of this Final EIR/EIS).
Canal closure by the Water Agencies is not a Covered Activity under the NBHCP and, as
such, no take coverage is granted by the NBHCP for such an activity. As a result, any canal
closures by the Water Agencies that affect giant garter snake or other species would be
subject to separate review and mitigation under the ESA and CESA.

The canal maintenance guidelines in the NBHCP generally reflect current maintenance
practices used by the Water Agencies and would not result in substantial changes to water
agencies’ practices, such as reconfiguring canals or guaranteeing that canals remain in
service. As such, participation of the Water Agencies in the NBHCP, under the provisions as
currently proposed, would not substantially affect the Water Agencies existing operations
and maintenance activities and, therefore, the likelihood that connectivity within the Basin
will be maintained is not compromised by the Water Agencies’” decision not to participate in
the NBHCP at this time.

In addition, the EIR/EIS contains an analysis of the effects of independent implementation
of the NBHCP (see discussion throughout Chapter 4 of the EIR/EIS) that concludes that the
Water Agencies” decision not to participate at this time in the NBHCP would not result in
either: (1) a significant effect to giant garter snake from closure of canals and ditches
important to maintaining connectivity; or (2) an inability of the remaining Applicants to
implement the NBHCP in a way that meets the biological goals and objectives in Section I.C
of the NBHCP.

Water Agencies’ Possible Future Participation in NBHCP

The NBHCP provides a framework through which the Water Agencies may seek incidental
take permits (Section I.K). Although the Water Agencies have chosen not to participate in
the NBHCP, as currently drafted, the NBHCP has provided a framework for the Water
Agencies to participate in the future. This framework includes the definition of various
activities that could be covered, which are primarily activities related to take of Covered
Species resulting from canal management. To receive consideration for take coverage, the
NBHCP would require the water agencies to follow guidelines for canal maintenance.
Additionally, substantial analysis of the effects of the Water Agencies’ management
activities has been completed through the NBHCP and the associated EIR/EIS (see Chapter
VII of the NBHCVP and Chapter 4 of the EIR/EIS). This framework provides the Water
Agencies the opportunity to move forward expeditiously if they choose to participate in the
future. Also see Responses to Comments I3-1 and 13-2.

3.1.2.6 Regulatory Restrictions on Canal Closures and Modifications

As noted above, the NBHCP would not authorize the Water Agencies to dewater and/or
close ditches or canals within the Natomas Basin. As such, the Water Agencies would likely
be required to address the impacts of canal closure under a CEQA and/or NEPA analysis,
and would likely be required to secure permits from regulatory agencies including, but not
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limited to, CDFG and the U.S. Army Corps of Engineers. Any impacts of canal closure on
either listed species in general or on the viability of NBHCP Mitigation Lands would be
analyzed and mitigated through such consultations.

3.1.2.7 Revisions to the NBHCP

In addition to the analysis conducted in the NBHCP and the EIR/EIS relevant to the Water
Agencies’ decision not to participate, several revisions have been made to the NBHCP
relevant to clarification of the water agencies’ role in connectivity of Mitigation Lands.
These changes are in the Final NBHCP and are summarized in Section 2.1 of this Final
EIR/EIS. For the complete text of the change, the reader is referred to the cited sections of
the Final NBHCP.

3.1.3 Master Response 3: Joint Vision

Several commentors have requested further clarification regarding the City of
Sacramento/Sacramento County Joint Vision. Commentors assert that the City of
Sacramento recently released the proposed “Joint Vision for Natomas,” which establishes a
process for expanding the City’s Sphere of Influence (SOI) to include up to 10,000 acres for
future annexation and urban growth north of Elkhorn to the Sacramento County line, and
between MAP and the NEMDC. Commentors believe this Joint Vision effort would result in
the urban development of up to 10,000 additional acres in the Basin. Commentors suggest
that the cumulative impacts of the potential Joint Vision development should be considered
in conjunction with the 17,500 acres of Planned Development covered by the NBHCP.

Commentors are referred to Master Response 4 (Cumulative Impacts) for an overview of
NEPA, CEQA, ESA, and CESA requirements related to the treatment of probable future
projects and planning efforts for purposes of evaluating cumulative impacts.

3.1.3.1 History of Joint Vision

The Joint Vision is a collaborative, regional growth approach for the area north and west of
the City’s North Natomas Community Plan Area in the Natomas Basin being undertaken by
the City and County of Sacramento. Over the last several decades, both the City and
Sacramento County have received requests to allow urban development in the Natomas
Basin. Some of these requests resulted in the City’s and Sacramento County’s review and
approval of several development plans within the Natomas Basin. In 1986, the City

adopted the North Natomas Community Plan, and in 1988, it updated the South Natomas
Community Plan. The northern edge of the North Natomas Community Plan, co-terminus
with the City’s Sphere of Influence, is Elkhorn Boulevard. The western edge of the North
and South Natomas Community Plans, co-terminus with the City’s SOI, is the City limit
line. The City limit line generally follows Interstate 80 in South Natomas and the West Drain
in North Natomas. Also, in the early 1990s, the County of Sacramento updated its General
Plan and established an Urban Services Boundary, which limits the areas which may obtain
utilities and services. The Urban Services Boundary prohibits urban development within a
roughly 6,500-acre area in northwestern Sacramento County. The Urban Services Boundary
is generally co-terminus with the City limit line and the City’s SOI.

The local land use agencies extensively evaluated the potential for development in the
Natomas Basin, both before and after the community and general plans were adopted for
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the following reasons: (1) a flood in 1987 tested the flood protection in the Basin and raised
concerns about the wisdom of allowing development (people and property) in the Basin;

(2) several threatened and endangered species inhabit the Basin; and (3) many citizens in
Sacramento desired permanent protection of Open Space in the Basin to provide for quality
of life for the region’s residents. The flood resulted in a revision to the region’s Federal
Emergency Management Administration’s (FEMA’s) flood zone designation, including a
Special Legislation for the area. Once the flood zone was downgraded, the City and the
region worked hard to improve the flood protection in the Basin and elsewhere in the
Sacramento area. As part of this effort, the Sacramento Area Flood Control Agency (SAFCA)
implemented the Local Area Project, designed to strengthen the levees along the Sacramento
River and enhance flood protection in the Natomas Basin. This flood control project
required approvals from the U.S. Army Corps of Engineers pursuant to Section 404 of the
Clean Water Act. One of the conditions of the Corps 404 Permit for the Local Area Project
required that a Habitat Mitigation Plan be approved.

Also, drainage facilities were designed to remove the development area from the internal
floodplain-overtopping of the internal drains within the Basin. To fund the implementation
of these flood control improvements, the City formed Community Facilities District

No. 97-01 and bonds were issued to build the needed improvements. In addition to the
public improvements, developers within the Basin were required to provide their own
stormwater drainage improvements to convey runoff from their developed area to the
drains and out to the river. To enable urban development to proceed, basins and year-round
lakes providing flood protection and storm drainage were designed to mimic the lakes and
marshes that were located in the Basin prior to reclamation efforts in the 1910s.

To comply with the conditions of the Corps Section 404 permit, SAFCA initially embarked
on a consensus-building approach to drafting a Habitat Conservation Plan. Eventually, the
land use agency permittees completed the process, and on December 31, 1997, a Habitat
Conservation Plan was approved and an Incidental Take Permit was issued to the City of
Sacramento, the first of several future permittees.

During the preparation of the 1997 NBHCP, several developers proposed specific
development projects outside of the City’s SOI and the County’s Urban Services Boundary,
to facilitate development to the north and west of the City’s urban limits. A discussion of
these efforts is described below in Master Response 4 (Cumulative Impacts).

Neither the 1997 NBHCP nor the revised NBHCP contemplates incidental take coverage for
any of these development proposals outside of the City’s SOI and County’s Urban Services
Boundary. To provide a comprehensive response to the specific development requests
identified below, and other future development requests that may arise, the County of
Sacramento commenced a comprehensive annexation study. As part of this process,
Sacramento County issued a draft General Plan Amendment and Comprehensive
Annexation Plan and associated EIR in November 2000. This plan, however, was never
adopted. Once again, development outside of the City, Sutter County, and MAP Permit
Areas was deferred indefinitely.

Subsequently, the City engaged Sacramento County in a dialogue to develop a joint process
representing a joint City and Sacramento County vision for responding to development and
annexation requests. This effort was yet another attempt to address the concerns deferred by
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the unadopted Comprehensive Annexation Plan. This discussion resulted in the preparation
and adoption of a MOU for the Joint Vision by the City Council of the City of Sacramento and
Sacramento County Board of Supervisors on December 10, 2002 (Appendix G of this Final
EIR/EIS), after the Draft NBHCP and EIR/EIS were released for public review and comment.
The MOU identifies certain principles designed to guide regional growth in the Natomas
Basin, the goals of the endeavor, and the economic implications of growth. The goals of the
Joint Vision are to: (1) enhance quality of life for the region’s citizens; (2) preserve permanent
Open Space; (3) preserve habitat for endangered and other special status species; (4) protect the
airport from urban encroachment; and (5) preserve farmland. The Joint Vision process also is
envisioned to provide certain principles intended to guide further discussions regarding the
City’s and Sacramento County’s respective land use roles and understandings regarding future
tax sharing arrangements [See Joint Vision MOU Letter to Cay Goude and Larry Eng dated
December 5, 2002].

The MOU currently includes a map that identifies a 10,000-acre SOI area where the City’s
existing SOI could be expanded to enable future development and an Area of Concern (AOC)
where permanent Open Space may be established. The Joint Vision identifies the SOI area as
the area within which the acreage and location for future growth would be determined based
on further planning efforts, biological resource evaluations, and environmental analyses.

The City and Sacramento County also desire the permanent protection of Open Space in the
Basin. Thus, the AOC identifies that area in which land or easements could be acquired at a
minimum 1:1 ratio pending further evaluations. No development is anticipated within the
AOC by the Joint Vision MOU (See Appendix G of this Final EIR/EIS).

The MOU effort is modeled after the comprehensive approach to regional planning
regarding establishment of the American River Parkway. Here, the City took the lead on

a comprehensive planning effort that resulted in approvals by the City of Sacramento,
Sacramento County, and the State of California of the American River Parkway Plan.

To develop in the parkway or otherwise modify the parkway plan, all three entities must
approve the modification. Such strict restrictions on modifying the parkway plan have
resulted in a long-term plan that is not changed easily by the decisions made by a single
jurisdiction. Similarly, the City and Sacramento County contemplate a future joint planning
process for the Natomas Basin that would require both parties to consider future
development proposals within the Basin.

3.1.3.2 Impact of Joint Vision on Future Development in the Natomas Basin

Commentors request that the NBHCP and EIR/EIS evaluate the cumulative impacts of up
to 27,500 acres of new development consisting of the 17,500 acres of Planned Development
and 10,000 acres of development under the Joint Vision. Additionally, commentors suggest
that the Joint Vision process would affect the feasibility and implementation of the NBHCP
conservation program. Some commentors also believe that development within the Joint
Vision area may jeopardize the survival and recovery of the giant garter snake. Commentors
also indicate that urban impacts of development permitted within the SOI area, in
combination with neighboring Sutter County development, substantially would diminish
the biological value of the existing Mitigation Lands within the SOI area. Commentors also
question whether the Joint Vision MOU will allow Sacramento County to permit urban
development within the AOC.
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As described above, the Joint Vision effort is intended to provide a comprehensive process
for the City and Sacramento County to consider future proposals for annexation and
development. Development of 10,000 acres or any portion of the Joint Vision planning area,
however, is not proposed at this time and the outcome of the Joint Vision planning effort
remains unknown. Many existing constraints limit the amount of development which may
be considered outside of the City’s existing SOI. Key constraints include the 100-year
floodplain, an extensive system of canals which provides giant garter snake habitat, and the
City and Sacramento County’s desire to establish a permanent community separator within
the SOI area. Due to all of these constraints, this planning effort may result in consideration
of substantially less than 10,000 acres of development. Consequently, while landowners
may attempt to seek approval of urban development outside of the City’s SOI and the
County’s urban growth boundary, the likelihood any development will proceed depends
upon extensive planning and analyses which will determine the outcome of the Joint Vision
effort. Consequently, it is speculative to predict the extent to which the City’s SOI will be
expanded or the amount of urban development beyond the 17,500 acres of Planned
Development.

Any urban development which may be contemplated through future Joint Vision planning
efforts is not covered by the revised NBHCP. As stated in the revised NBHCP, development
beyond 17,500 acres would constitute a significant departure from the Operating
Conservation Program established in the NBHCP. As such, no development outside of the
17,500 acres could or will be approved absent full compliance with the federal and state
Endangered Species Acts and with NEPA and CEQA. No development outside of the

17,500 acres could or will occur without additional biological resource evaluations in the
Basin. In fact, before any development can occur associated with the Joint Vision, many other
tasks and approvals must be completed, including among other things: (1) land use planning;
(2) environmental review, including a thorough biological resources evaluation;

(3) compliance with all local, state, and federal laws; and (4) approval of the plan by both the
City and Sacramento County, as well as Local Agency Formation Commission (LAFCO).

Moreover, the City and Sacramento County recently committed in the Joint Vision MOU to
not allow development to occur in the Basin in excess of the Planned Development without
(i) conducting a full biological evaluation of the impacts of any new development proposals,
and (ii) fully evaluating the effects of additional development on the effectiveness of the
revised NBHCP. In the revised NBHCP and the Implementation Agreement, the City also
commits that it will not increase the allowable development area beyond the Permit Area
established in the revised NBHCP without conducting thorough and complete biological
evaluations. If after completion of the necessary biological resource evaluations, technical
analyses and environmental review, the City and County decide to approve future
development beyond the 17,500 acres of Planned Development, then the City and County,
in conjunction with USFWS and CDFG will evaluate the effectiveness of the NBHCP as set
forth in Chapter VI of the revised NBHCP, and either will:

e prepare a separate HCP to support issuance of an incidental take permit for the
additional development beyond the 17,500 acres or outside of the City’s Permit Area;

e prepare an amendment or revision to the NBHCP to amend the adopted conservation
strategy to cover the additional development beyond the 17,500 acres or outside of the
City’s Permit Area; or
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e prepare an amendment or revision to the NBHCP to authorize the transfer of
development from within the City or Sutter County’s Permit Area to an area within the
Joint Vision boundaries.

In response to concerns that development within the Joint Vision area may jeopardize the
survival and recovery of giant garter snake, that is precisely the reason that further
biological evaluations must be performed in the Joint Vision’s SOI study area before the SOI
would be expanded and development allowed to proceed. However, at this time, details
regarding the land use type, location, extent, and amount of development are unknown, and
thus, the agencies are unable to determine the extent of any impacts associated with future
development. Moreover, the City and Sacramento County would evaluate through the Joint
Vision planning process, cumulative effects associated with development permitted within
a future SOI area, in combination with the 17,500 acres of Planned Development covered by
the NBHCP and any neighboring Sutter County development.

3.1.3.3 Impact of Joint Vision on Mitigation Lands

Commentors express concern that it is unlikely that TNBC will be able to acquire Mitigation
Lands within the Joint Vision area. Commentors suggest that the Joint Vision MOU will
have an immediate impact on implementation of the NBHCP because of the impacts to
valuable giant garter snake habitat within this area.

The NBHCP contemplates incidental take coverage for 17,500 acres of the Natomas Basin.
Over 26,000 acres currently remain available within the Natomas Basin for their potential
acquisition as Mitigation Lands. If the NBHCP is approved and incidental take permits are
issued, TNBC will consider these areas as potential Mitigation Lands, to the extent
landowners are willing to sell their property. The effectiveness of the NBHCP conservation
strategy depends on the availability of such lands, as well as the availability of lands outside
the Basin and the NBHCP contemplates that these lands will continue to be available for
Mitigation Land acquisition. As such, in the event that the Joint Vision planning process
were to result in a change in the City’s SOI, this change would be viewed as a change in the
NBHCP Operating Conservation Program and would require an amendment to the NBHCP
or a separate HCP for the development of such areas.

Although the Joint Vision planning process identifies an Area of Concern in which the City
and Sutter County intend to preserve open space, the actual amount of Open Space area has
not been defined and the City and Sutter County have not yet established an Open Space
program. The Joint Vision effort intends to conduct extensive planning and environmental
analyses to determine the extent of open space preservation in the event the City’s SOI is
expanded. At this time, however, all of the lands outside of the 17,500-acre Permit Areas, are
anticipated to remain in their existing agricultural, open space and limited development
conditions as described further in Chapters II and III of the NBHCP and Chapter 3 of the
Draft EIR/EIS. Since there are no new development efforts contemplated by the City at this
time outside of its adopted SOI, the adopted land use plans do not authorize such
development, and the location of any adjustments to the SOI have not been determined
through the Joint Vision effort, it is speculative at best to assume that 10,000 acres of future
development will occur in the Basin outside of the 17,500-acre Permit Areas. Consequently,
lands outside of the Permit Areas remain available for the foreseeable future as potential
sites for Mitigation Land acquisition.
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The Joint Vision planning process also would involve comprehensive biological resource
evaluations to determine the nature and extent of effects on existing habitat, including
habitat afforded by TNBC Mitigation Lands. This evaluation would be necessary to
determine the extent of avoidance, mitigation, and minimization measures required to offset
any impacts caused by development authorized by the Joint Vision.

3.1.3.5 Treatment of the Joint Vision in the NBHCP and EIS/EIR Cumulative Analysis

Commentors are referred to Master Response 4 (Cumulative Impacts) for a discussion of the
NBHCP’s and EIR/EIS’s treatment of the cumulative effects associated with the Joint Vision
planning effort under ESA, CESA, NEPA, and CEQA.

3.1.4 Master Response 4: Cumulative Impacts

Several comment letters raised questions about the approach to, and analysis of cumulative
impacts in the NBHCP and EIR/EIS. To be responsive to these issues, this master response
is organized in the following way:

e Scope of cumulative impacts analysis for the NBHCP and EIR/EIS, including the
treatment of 17,500 acres of Planned Development in the NBHCP and Draft EIR/EIS
cumulative effects analysis (Section 3.1.4.1);

e Regulatory framework for cumulative impacts assessment under ESA, CESA, NEPA,
and CEQA (Section 3.1.4.2);

e Development in excess of 17,500 acres, including future annexation, other development,
Joint Vision, and flood control projects (Section 3.1.4.3);

e Effect on the NBHCP of future development outside the Permit Areas (Section 3.1.4.4);

¢ Inconsistencies between the NBHCP and EIR/EIS discussion of cumulative effects
(Section 3.1.4.5).

3.1.4.1 Cumulative Impacts Assessment under the ESA and CESA

This section presents the regulatory framework for evaluating cumulative impacts under the
ESA, CESA, NEPA, and CEQA.

Federal Endangered Species Act

Two provisions under the ESA, Sections 7 and 10, govern the analysis of the effects of the
Proposed Action. Under Section 10 of the ESA, the USFWS is required to determine the impact
that likely will result from the incidental take of covered species [50 CFR § 17.32(b)((1)(C)].

An incidental take permit authorizes incidental take, not the activities that result in take. As
such, the effects analysis under Section 10 focuses on the extent and amount of take associated
with granting incidental take coverage for activities contemplated by the local land use agency.
As part of its review of the NBHCP, the USFWS also is required to conduct an internal Section
7 consultation to determine whether the Proposed Action (i.e., issuance of the incidental take
permits) will result in jeopardy to federally listed threatened or endangered species, or the
destruction or adverse modification of critical habitat (50 CFR § 402.10). As part of this
consultation process the federal action agency (in this case, USFWS) is required to consider
cumulative effects. Under Section 7, cumulative effects:
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include the effects of future State, tribal, local or private actions that are
reasonably certain to occur in the action area considered in this biological
opinion. Future Federal actions that are unrelated to the Proposed Action are
not considered in this section because they require separate consultation
pursuant to Section 7 of the Act.

Future federal actions requiring separate consultation (i.e., unrelated to the Proposed
Action) are not considered in the cumulative effects analysis. 50 CFR § 402.02 ; HCP
Handbook, p. 4-31. Future non-federal actions are, however, included in a cumulative
analysis. Past and present impacts of non-federal actions are part of the environmental
baseline. 50 CFR § 402.02.

Projects included in a cumulative effects analysis must be “reasonably certain to occur.”
Projects considered reasonably certain to occur may include, among other factors, approval of
the action by state, tribal, or local agencies or governments (e.g., permits); indications by state,
tribal, or local agencies or governments that granting authority for the action is imminent; and
the project sponsor’s assurances that the action will proceed. The more discretion remaining
to be exercised by a state, tribal, or local agency or government before a proposed non-federal
action can proceed, the less there is reasonable certainty the project will be authorized. That is,
the ESA does not require an evaluation of speculative non-federal actions that may never be
implemented. By the same token, “reasonably certain to occur” does not require a guarantee
that the action will, in fact, occur. USFWS is required to consider economic, administrative,
and legal hurdles that must be overcome in order for a non-federal action to proceed.

In the context of a Section 7 consultation within a larger Section 10(a) planning area, the
Section 7 Consultation Handbook advises that non-federal proposals for development in the
HCP are considered cumulative effects for that planning area until the Section 7
consultation for the Section 10(a) permit is completed. At that time, the effects of the
non-federal proposals become part of the environmental baseline for future consultations
(HCP Handbook, p. 4-32 —33).

California Endangered Species Act

There are no statutory or regulatory provisions expressly requiring an analysis of
cumulative effects under CESA related to the issuance of a Section 2081 Permit.
Nonetheless, CDFG must consider whether issuance of an incidental take permit would
jeopardize the continued existence of a species. As part of this analysis, CDFG evaluates the
adverse impacts of the take in light of known population trends, known threats to the
species, and reasonably foreseeable impacts on the species from other related projects and
activities (14 Cal. Code Regs. § 783.2(a)(7)).

Consistent with the Section 10 regulations, the NBHCP conservation strategy is based on an
analysis of the combined effects of past, present, and future development in the Natomas
Basin. To determine the extent and amount of take that may be authorized under the
NBHCP’s Operating Conservation Program, the Draft NBHCP considers the amount of
development that has occurred in the Natomas Basin, and the amount of development that
could occur based on adopted land use plans. Consistent with the Section 7 regulations,
future federal actions requiring separate consultation (i.e., unrelated to the Proposed Action)
are not considered in the cumulative effects analysis. Future federal actions that may be
required for Planned Development are, however, identified in the NBHCP. Vernal pool
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species-related conservation measures are included in the NBHCP in order to provide
avoidance, mitigation, and minimization measures for species-related effects. These actions
specifically include Covered Activities that may require a Section 404 Permit for the fill of
waters of the U.S. subject to Clean Water Act jurisdiction. Future federal actions related to
water supply and flood control/drainage improvements as described in Section 4.1.2.3 of
the Draft EIR/EIS are not included in the cumulative analysis for Section 7 purposes
because they involve federal actions.

Future non-federal actions are included in the NBHCP cumulative analysis as explained
further below. Past and present impacts of non-federal actions are part of the environmental
baseline or included in the effects of the NBHCP and incidental take permits as described
more specifically below.

Scope of NBHCP Analysis.

To determine the extent and amount of take that may be authorized under the NBHCP’s
Operating Conservation Program, the NBHCP considers: (1) the amount of development
that has occurred in the Natomas Basin; and (2) the maximum amount of development that
could occur based on adopted land use plans. Consistent with the Section 7 regulations,
future federal actions requiring separate consultation (i.e., unrelated to the Proposed Action)
were not considered in the cumulative effects analysis. Future non-federal actions are
included in the NBHCP cumulative analysis.

With respect to past development, the Draft NBHCP describes the development that
occurred prior to 1997, when the USFWS approved the original NBHCP and explains that of
the 53,537 acre Natomas Basin, approximately 7,267 acres were already developed in

1997 (Draft NBHCP, pages I1I-3 —11, IV-1). Thus, approximately 46,270 acres of
undeveloped and agricultural land remained in the Basin as of 1997. This past development
is included in the baseline conditions for purposes of evaluating the effects of the NBHCP
on Covered Species under ESA and CESA.

To account for the effects of present development, the Draft NBHCP describes the
development that occurred between December 1997 and December 2001 (the period of time
between adoption of the original NBHCP and preparation of the revised NBHCP). In this
regard, the Draft NBHCP explains that between December 1997 and December 2001,
urbanization occurred on approximately 3,787 acres in the Basin and provides a detailed
description of this additional development (Draft NBHCP, pages III-6 - 11). The 3,787 acres
of present development are included within the 17,500 acres of Planned Development
described below. As of December 2002, 4,413 acres have been developed (see Response to
Comment O1-2).

As required by the ESA consultation regulations, the NBHCP includes future projects in its
cumulative analysis that are “reasonably certain to occur.” To account for the effects of future
development covered by the NBHCP, the NBHCP relies on the adopted general plans of the
City, Sutter County, and Sacramento County as a reasonable basis for predicting the extent,
amount, and location of future development. The NBHCP also considers the level of
development contemplated in adopted community plans and specific plans in order to
further refine the determination of future development covered by the plan. Based on these
adopted plans, the NBHCP contemplates the development of up to 17,500 acres of Planned
Development in the Basin. The NBHCP explains that adopted general plans for each land use
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permittee indicate that the total acreage potentially to be developed in the Basin is 13,533 to
20,033 acres, depending primarily on the extent of urbanization in Sutter County. Although
the adopted general plans include a range of development, the NBHCP and associated
incidental take permits limit the amount of development to 17,500 acres for which incidental
take coverage may be obtained under the NBHCP because development in Sutter County’s
Industrial-Commercial Reserve over and above 7,467 acres is not foreseeable during the
permit term. As explained in the NBHCP, the 17,500 acres of Planned Development consist of
8,050 acres of development in the City, 7,467 acres of development in Sutter County, and
1,983 acres for Metro Air Park in Sacramento County (Draft NBHCP, pages III-1 —III-3,
I1I-12 —III-15). The development covered by the NBHCP, based on the adopted general and
specific plans noted above, is evaluated as part of the Proposed Action for which incidental
take is being sought. The cumulative effects of the Proposed Action therefore consist of the
effects of the Planned Development considered in conjunction with the past and present
impacts of existing development and the impacts of any non-federal future development in
the Basin that is “reasonably certain to occur” beyond the 17, 500 acres covered by the
NBHCP.

The NBHCP covers future development of the Natomas Basin that is reasonably foreseeable,
and this reasonable foreseeable development is also the development for which the NBHCP
seeks coverage for incidental take. This development consists of the 17,500 acres of future
Planned Development described above, in conjunction with any roadways and other
infrastructure located within the City and Sutter County’s Permit Areas necessary to serve
this Planned Development (see Draft NBHCP Section I.N., Covered Activities). Thus, the
NBHCP covers the cumulative effects of development within the City, Sutter County, and
Sacramento County portion of the Basin to the extent such development is authorized
within the Plan Area. Future development in the Natomas Basin beyond the amount of
development covered by the NBHCP, however, is not considered “reasonably certain to
occur” or “reasonably foreseeable.”

The approach used to satisfy ESA requirements also satisfies the requirements under CESA.
That is, the NBHCP considered in its evaluation of effects of incidental take due to the
Covered Activities, and the reasonably foreseeable impacts on the species from other related
projects and activities. In this regard, the NBHCP evaluated both the individual effects of
development projects proceeding within each Permit Area, as well as the combined effects
of all 17,500 acres of planned development occurring within the Plan Area. In other words,
the NBHCP Technical Memoranda and biological resources evaluations considered the
combined effects of each development project within each specific Permit Area (e.g., City of
Sacramento) and among all of the Permit Areas (i.e., City, Sutter County, water agencies)
and evaluated these impacts in conjunction with past and present development. Chapter VII
of the NBHCP contains a summary of effects of take of each Covered Species associated
with development within each Permit Area individually and generally. The Draft EIS/EIR
acknowledged that other development within an identified area under consideration for
annexation within the Basin may contribute to cumulative impacts to resources within the
Natomas Basin. However, because there are no specific development proposals under
consideration, the impacts of such development were determined to be speculative, as
discussed further below.
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3.1.4.2 Cumulative Effects Under NEPA and CEQA

National Environmental Policy Act

Under NEPA, an EIS is required to conduct an analysis of cumulative impacts (40 CFR 1508.8)
Under NEPA, the USFWS evaluates direct, indirect, and cumulative effects (Draft Fish and
Wildlife Service Manual Part 550, § 2.4). According to the CEQ Guidelines (40 CFR 1508.7),

a cumulative impact is the:

... impact on the environment which results from the incremental impact of
the action when added to other past, present, and reasonably foreseeable
future actions regardless of what agency (Federal or non-Federal) or person
undertakes such other actions. Cumulative impacts can result from
individually minor but collectively significant actions taking place over a
period of time.

California Environmental Quality Act

Under CEQA an EIR is required to conduct an analysis of cumulative impacts (14 Cal. Code
Regs. 15130(a). Pursuant to the CEQA Guidelines, the CEQA Lead Agencies are required to
evaluate the cumulative impacts of a project when the project’s incremental effect is
cumulatively considerable. Under CEQA, an EIR is required to discuss cumulative impacts
of a project when the project’s incremental effect is cumulatively considerable (14 Cal. Code
Regs. 15130(a)). Under CEQA, as with NEPA, cumulative impacts are defined as:

“Cumulative impacts” refers to two or more individual effects which, when
considered together, are considerable or which compound or increase other
environmental impacts.

(a) The individual effects may be changes resulting from a single project or a
number of separate projects.

(b) The cumulative impact from several projects is the change in the
environment which results from the incremental impact of the project when
added to other closely related past, present, and reasonably foreseeable
probable future projects. Cumulative impacts can result from individually
minor but collectively significant projects taking place over a period of time
(14 Cal. Code Regs. 15355).

A cumulative impact consists of an impact which is created as a result of the combination of
the proposed project together with other projects causing related impacts. 14 Cal. Code
Regs. 15355. CEQA Guidelines Section 15130 states that an adequate discussion of
significant cumulative impacts must include either: (1) A list of past, present, and probable
future projects producing related or cumulative impacts, including, if necessary, those
projects outside the control of the agency; or (2) a summary of projections contained in an
adopted General Plan or related planning document, or in a prior environmental document
which has been adopted or certified, which described or evaluated regional or area-wide
conditions contributing to the cumulative impact.

Section 15130 further states that it is appropriate for probable future projects to be limited to
those:

...requiring an agency approval for an application which has been received at
the time the notice of preparation is released, unless abandoned by the
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applicant; projects included in an adopted capital improvements program,
general plan, regional transportation plan, or other similar plan; projects
included in a summary of projections of projects (or development areas
designated) in a general plan or a similar plan; projects anticipated as later
phase of a previously approved project (e.g. a subdivision); or those public
agency projects for which money has been budgeted.

Scope of EIR/EIS Analysis

The EIR/EIS contains an analysis of the combined effects of past, present, and future
development in the Natomas Basin, in accordance with NEPA and CEQA. Past and present
impacts of non-federal actions are part of the environmental baseline or included in the
analysis of the Proposed Action evaluated in the EIR/EIS. The EIR/EIS considers all of the
applicable existing long-range planning documents, as discussed in Section 4.1.2.3 of the
EIR/EIS. Also explained in the EIR/EIS, the total amount of Planned Development covered
by the NBHCP is limited to the 17,500 acres evaluated in the EIR/EIS (see Section 2.2.1 and
Section 4.1.2.3) because this is the amount of development authorized in the Natomas Basin
under adopted City, Sutter County, and Sacramento County land use plans. In other words,
17,500 acres represents the level of development considered reasonably foreseeable in the
Basin.

For the Covered Activity of Planned Development, this equates to the 17,500 acres of
approved development in the Natomas Basin (see Appendix C of the Draft EIR/EIS for

a detailed summary of the effects of the Planned Development in the Natomas Basin). Any
potential for development outside of those 17,500 acres is not reasonable or foreseeable in
consideration of NEPA and CEQA cumulative impact assessment criteria (see Section 3.1.4.3
below). Other specific development approval requests for lands outside of the City, Sutter
County, and MAP Permit Areas are not reasonably foreseeable under NEPA and CEQA.
Therefore, the analysis in the NBHCP and Draft EIR/EIS includes the effects of “planned,
proposed, and projected activities throughout the Basin” as requested by the commentors
and consistent with the requirements of NEPA, CEQA, ESA, and CESA.

3.1.4.3 Development in Excess of 17,500 Acres of Planned Development

Several comments asserted that the EIR/EIS considered only other closely related regional
conservation activities and indicated that the cumulative effects of Planned Development
are not assessed in the EIR/EIS. In response to the request to analyze impacts of the

17,500 acres of Planned Development, it is important to note that the 17,500 acres of Planned
Development represents the extent of approved development in the Basin (i.e., the NBHCP
is seeking coverage for the extent of approved urban development in the Natomas Basin).
Therefore, the Draft EIR/EIS contains an analysis of the combined effects of past, present,
and future development in the Natomas Basin in accordance with NEPA and CEQA.

Section 4.1.2 of the EIR/EIS (and Section 3.1.4.1 and 3.1.4.2 of this Final EIR/EIS) presents
the requirements for conducting cumulative impact assessments, the specific actions that are
analyzed in the cumulative impact analysis for the Proposed Action, and other potential
long-term projects that have the potential to occur in the Natomas Basin at some future date.
As discussed in Section 4.1.2 of the EIR/EIS, the incremental impacts of past, present, and
reasonably foreseeable actions were evaluated. A review of actions that met these criteria
resulted in consideration of actions relevant to management of state and federal lands, the
Cal FED Bay Delta Program, and the San Joaquin County Multi-species Conservation Plan.
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Several commentors have requested that other proposed development in the Basin be
considered in the evaluation of cumulative impacts.

As discussed above (Section 3.1.3.2 of this Final EIR/EIS), past and present impacts of
non-federal actions are part of the environmental baseline or included in the analysis of the
Proposed Action evaluated in the Draft EIR/EIS. In other words, the 17,500 acres of Planned
Development represents the level of development considered reasonably foreseeable in the
Basin, and other non-federal actions were considered (and are discussed) in the EIR/EIS,
but they do not meet the NEPA and CEQA criteria established in this EIR/EIS for inclusion
as a cumulative action. With respect to the treatment of reasonably foreseeable development
under NEPA and CEQA, the EIR/EIS discusses and presents the prior analyses of the effects
of Covered Activities based on the prior environmental review conducted for the adoption
of the land use plans and associated development entitlements (Section 4.1.3 of the
EIR/EIS). As the EIR/EIS explains, based on adopted land use plans, Planned Development
of up to 17,500 acres may occur within the Natomas Basin over the term of the 50-year
incidental take permits (ITPs).

As noted on page 4-10 of the Draft EIR/EIS, direct, indirect, and cumulative impacts
associated with the construction of Planned Development have been evaluated in both
previously certified and in draft environmental documents prepared by the City of
Sacramento and Sutter County. As discussed on page 4-11 of the Draft EIR/EIS, the impacts
(including direct, indirect, and cumulative impacts) of the Planned Development are
summarized both in the individual resource sections and in Appendix C of the EIR/EIS. In
addition to the detailed listing of the impacts of Planned Development in Appendix C,
cumulative impacts are specifically addressed in several places in the EIR/EIS. As noted in
Section 4.1.2.1 (page 4-4 of the EIR/EIS), “Potential cumulative effects are assessed within
the separate resource sections in this chapter, and are presented at the end of the individual
resource sections.” This analysis is conducted throughout the applicable resource sections of
Chapter 4. To clarify the rationale used in the EIR/EIS for identifying past, present, and
reasonably foreseeable future to include in the cumulative impact analysis, actions to text
revisions to the first and second paragraphs in Section 4.1.2.2 of the Draft EIR/EIS are
provided in Chapter 2 of this Final EIR/EIS.

Presented below are discussions of the future annexation, other urban development, and
flood control projects.

Potential for Future Annexation

Several commentors are concerned that the NBHCP arbitrarily limits the City’s ability to
annex lands outside of the City’s Permit Area. Other comments suggest that future
development proposals not included within the 17,500 acres of Planned Development
should be able to proceed in reliance on the Draft NBHCP and the City’s ITPs. Commentors
also request that the NBHCP and EIR/EIS include an analysis of reasonably foreseeable
development in the Natomas Basin. Some commentors suggested that the following projects
be included in the cumulative analysis as reasonably foreseeable development: specific
annexation and development requests; Joint Vision; County Airport intended terminal
expansion and third runway on up to 800 acres; construction of new or expanded highway,
drainage, flood control, and other infrastructure in the Basin; proposed levee improvements;
and new development in Sacramento County.
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As discussed above in Sections 3.1.4.1 and 3.1.4.2, the NBHCP covers future development of
the Natomas Basin that is reasonably foreseeable. Future development in the Natomas Basin
beyond the amount of development covered by the NBHCP, however, is not considered
“reasonably certain to occur” or “reasonably foreseeable.” With the exception of one area
located within the unincorporated Sacramento County portion of the Basin (i.e., the
panhandle), development beyond the levels of authorized development within each Permit
Area are considered speculative because the adopted City and Sutter County land use plans
(i.e., North Natomas and South Natomas Community Plans, Sutter County General Plan
and South Sutter County Specific Plan) do not authorize any additional development at this
time. The area known as the panhandle always has been included in the North Natomas
Community Plan. Because approved land use plans contemplated annexation of this area,
the NBHCP includes the panhandle annexation area as part of the City’s authorized
development. However, if the City were to obtain ITPs for its authorized development, the
permits would not apply to the panhandle area unless and until the area is annexed to the
City (Draft NBHCP, p. III-15). This is the only annexation area that may be covered by the
NBHCP and associated ITPs.

By contrast, although the NBHCP acknowledges that several landowners of property within
the Basin have attempted to seek annexation of their properties to the City to enable future
urban development, those annexation requests are not covered by the NBHCP because such
annexation and future urban development requests have not been approved either by the
LAFCO or the City (Draft NBHCP, page I1-15). Moreover, urban development in areas
located outside of the Permit Areas is ill-defined and considered speculative because:

(1) these areas are not planned for urban development under adopted land use plans;

(2) these areas are located outside of the City of Sacramento’s SOI, the City of Sacramento
city limits, and the Sacramento County’s Urban Services Boundary; (3) no urban services are
available to serve development; or (4) other significant legal and planning hurdles must be
overcome before development could proceed.

Other Urban Development

Several comments asserted that urban development (other than the Planned Development
of 17,500 acres) should be included in the EIR/EIS as actions subject to cumulative analysis
under NEPA and CEQA. Specific comments request that this analysis include the Joint
Vision planning effort that may be implemented at some future date.

In reference to NEPA compliance with cumulative impacts analysis, the comments state that

the EIR/EIS analysis is insufficient to comply with 40 CFR Section 1508.7 because potential
unknown future development should be considered reasonably foreseeable. The EIR/EIS
approach to identifying actions to consider as reasonably foreseeable is consistent with the NEPA
CEQ regulations and USEPA guidance (USEPA, Office of Federal Activities, Consideration of
Cumulative Impacts in EPA Review of NEPA Documents, EPA 315-R-99-002/May 1999). (Also see
Section 3.1.4.2, above). Specifically, one of the criteria for identification of applicable actions for a
cumulative assessment is the likelihood that a project will occur. The guidance further states that
the best indicator of whether a project is reasonably foreseeable is whether final approval has
been obtained or if the project is imminent, and that the long-range planning of government
agencies should also be considered. The EIR/EIS considers all of the applicable existing
long-range planning documents, as discussed above. As explained in the EIR/EIS, the

total amount of Planned Development is limited to the 17,500 acres evaluated in the EIR/EIS
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(see Section 2.2.1 and Section 4.1.2.3) because this is the amount of development that would be
allowed in the Natomas Basin under adopted City, Sutter County, and Sacramento County
land use plans. In other words, 17,500 acres represents the level of development considered
reasonably foreseeable in the Basin.

Other specific development approval requests for lands outside of the City, Sutter County,
and MAP Permit Areas were not considered reasonably foreseeable under NEPA for the
reasons described above in the discussion regarding the treatment of cumulative effects
under the ESA. Section 4.1.2.3 of the EIR/EIS explains that several other long-term projects,
including the potential for development within the unincorporated portion of Sacramento
County, have the potential to occur in the Basin at some unidentified future date. If these
projects occur, they would not be included in the 17,500 acres of Planned Development
unless the NBHCP is amended or a separate HCP were prepared for that additional
development. Both the EIR/EIS and NBHCP acknowledge that any additional urban
development in the Basin beyond 17,500 acres may contribute to significant cumulative
environmental effects to the resources within the Natomas Basin. However, at the time the
Draft EIR/EIS was prepared, insufficient data were available to conduct an assessment of
these cumulative effects, in part, because the nature, location, amount, and extent of such
development was unknown, and remains unknown as described further above in this
Master Response. Additionally, no specific land uses or proposals were identified (with the
exception of the Greenbriar Farms and West Lakeside areas) that would enable an analysis
of potential cumulative impacts.

The following text summarizes the status of future specific development proposals or
planning efforts that commentors suggest should be considered cumulative projects and the
way in which the NBHCP and EIR/EIS address these planning efforts or proposals.

West Lakeside and Greenbriar Farms. The Draft NBHCP describes the West Lakeside and
Greenbriar Farms proposals on page III-15. The developer has attempted to obtain necessary
development approvals for several years to support development of the West Lakeside and
Greenbriar Farms properties. In its latest attempts, the developer filed a general plan
amendment, prezoning and annexation applications with the City on February 22, 2002 for
the West Lakeside project. Although the developer has expressed interest in annexing the
Greenbriar Farms property, it has not filed any applications with the City. Because the West
Lakeside and Greenbriar Farms properties are not included in any adopted land use plans
nor are they located within the City’s SOI and city limits or within the County’s Urban
Services Boundary, development of these areas is not allowed by the City or Sacramento
County. While the developer has expressed interest in annexation to the City, the status of
these requests and the timing and ability to obtain necessary local approvals remain
uncertain because it is unknown whether the Joint Vision effort would result in changes to
the SOI so that such development could proceed. Consequently, development of these
properties was considered speculative at the time the Draft NBHCP was prepared, and it
remains speculative.

Moreover, the City is limited in its ability to approve development of the West Lakeside and
Greenbriar Farms for the foreseeable future. In accordance with the Settlement Agreement in
the prior NWF v. Babbitt litigation, the City adopted a resolution (Resolution No. 2001-518,
Appendix H of the Final EIR/EIS), imposing restrictions on its approval of General Plan
amendments, rezonings/ prezonings, and development agreements for the Camino Norte,

3-30 NATOMAS BASIN HCP SAC/161795/031060001(001.DOC)
FINAL EIR/EIS



SECTION 3: RESPONSES TO COMMENTS

West Lakeside, and Greenbriar Farms areas, or any lands otherwise located outside of the
existing boundaries of the North and South Natomas Community Plans until completion of the
Joint Vision. Consequently, these areas are not covered by the NBHCP and the ITPs, and the
City is prohibited under its Resolution from taking any actions to approve the West Lakeside
and Greenbriar Farms annexations and development proposals pending the results of the Joint
Vision effort. Development of the West Lakeside and Greenbriar Farms property is not
considered reasonably certain to occur because extensive studies, planning, and further
analyses are required as part of the Joint Vision process before any development approvals
may be considered for any of these areas, and because the outcome of these efforts is unknown.
These projects also are not considered related projects under ESA or CESA because they are
not considered authorized activities that may be covered by the NBHCP and ITPs. For these
reasons, they are not considered reasonably foreseeable.

Northern Territories/Brookfield Land Company. In the 1990s, Northern Territories, Inc.
proposed a large development project in Sacramento County north of Elkhorn Boulevard
outside the County’s Urban Services Boundary. The County denied the development project
and rejected the proposal to change the Urban Services Boundary for this project. As of the
date of preparation of the Final NBHCP and EIR/EIS, the developer has not filed any
further annexation requests with the County or the City of Sacramento. As stated above, the
City is restricted in its consideration of this project, should an application be filed, because
this area is outside of the City’s SOI and County’s Urban Services Boundary. In other words,
unless the City’s SOI or County’s urban service boundary is expanded to include this
property, the City or County must deny an urban development application. Consequently,
this area is not covered by the NBHCP and the ITPs, and the City is prohibited under
Resolution No. 2001-518 from taking any actions to approve a development proposal
pending the results of the Joint Vision effort described above. Development of this property
is not considered reasonably certain to occur because extensive studies, planning, and
further analyses are required before any development approvals may be considered for this
area, and because the outcome of these efforts is unknown. This project also is not
considered a related project under the ESA because it is not covered by the NBHCP and
ITPs. Consequently, it is not considered reasonably foreseeable.

North River Coalition. The North River proposal consists of 822 acres for development south
of West El Camino Avenue, including a 350-acre auto mall, outside of the Urban Services
Boundary and the City’s Permit Area. Sacramento County has held on abeyance its response
to this proposal pending the outcome of the Joint Vision process. Development of the North
River Coalition’s proposal is not considered reasonably certain to occur because extensive
studies, planning, and further analyses are required as part of the Joint Vision process
before the potential for development of this property can be determined.

Alleghany Properties. This area consists of 86 acres on the west side of El Centro Road
outside of the City’s Permit Area. No application has been filed for urban development on
this property. This property must await the results of the Joint Vision planning effort before
the City could consider development of this site.

Lauppe Family/AKT. This area consists of approximately 298 acres of land bounded by 1-5,
Powerline Road, West Drainage canal, and RD 1000 Lone Tree canal outside of the City’s
Permit Area. This property must await the results of the Joint Vision planning effort before
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the City could consider development of this site. No application has been filed for urban
development on this property.

Draft General Plan Amendment and Comprehensive Annexation Plan. Because of pressures
from landowners to seek approval for urban development in Sacramento County, the City
and Sacramento County undertook an evaluation of approximately 6,519 acres in North
Natomas areas that might properly be included within the City’s LAFCO-approved SOI and
ultimately annexed to the City. This evaluation included areas within the area covered by
the 1997 NBHCP, but outside of the area covered by the ITPs. This effort was driven, in part,
by the fact that the Sacramento Regional County Sanitation District was undertaking an
engineering master plan for sewer service for its entire service area. Landowners requested
amendments to Sacramento County’s General Plan to ensure that their properties were
included within the County’s urban services boundary or the County’s General Plan policies
were amended so that the Sanitation District could provide sewer service to their properties
(Draft EIR for the General Plan Amendment for Long-term Planning in North Natomas or
Other Appropriate Areas (SCH #: 1999022071), November 2000, page 4.2). As part of this
SOI evaluation, Sacramento County issued a draft General Plan Amendment and
Comprehensive Annexation Plan and related EIR in November 2000. This plan, however,
was never adopted. A new planning effort, the Joint Vision described in Master Response 3
represents another attempt to guide a comprehensive solution for land use planning in the
Basin. Consequently, these properties remain outside of the Sacramento Regional County
Sanitation District service area, and as such, these properties both lack entitlements for
urban development and sewer services.

Joint Vision. The Joint Vision process is addressed in Master Response 3, which states that
the City and Sacramento County have recently undertaken a new planning effort, the Joint
Vision for the Natomas Basin, to guide any future determinations regarding the City’s SOI.
This effort commenced after the Draft NBHCP documents were circulated for public review
and comment. The Joint Vision is a planning and analysis effort which, when implemented
by the City and Sacramento County, will be applied in determining whether or not to
approve future annexation requests and development proposals —it is not, however,
indicative of specific development efforts that could occur.

Before any development (i.e., prezoning or zoning to urban uses) associated with the Natomas
Joint Vision may proceed, many other tasks and approvals must be completed, including
among other activities: (1) land use planning; (2) environmental review, including a thorough
biological resources evaluation; (3) compliance with all local, state, and federal laws; (4)
approval by LAFCO of an amendment to the City’s SOI; and (5) approval of the plan by at least
both the City and Sacramento County. Any urban development that may be contemplated
through future Joint Vision planning efforts is not addressed in the NBHCP. As stated in the
Draft NBHCP, development beyond 17,500 acres would constitute a significant departure from
the Operating Conservation Program established in the NBHCP. As such, no development
outside of the 17,500 acres could or will be approved absent full compliance with the federal
and state Endangered Species Acts and with NEPA and CEQA. No development outside of the
17,500 acres could or will occur without additional biological resource evaluations in the Basin.

Private University Proposal. In May, 2002, landowners of property comprising approximately
1,164 acres reportedly offered to donate land for a private university in exchange for Sutter

3-32 NATOMAS BASIN HCP SAC/161795/031060001(001.DOC)
FINAL EIR/EIS



SECTION 3: RESPONSES TO COMMENTS

County assurances that the remaining land would be redesignated for urban development.
At this time, no proposals have been submitted by the landowners or a private university
for the development of a campus within the Natomas Basin. Consequently, the extent,
location, and amount of development is unknown. Due to the ill-defined nature of this
donation, the NBHCP does not include such efforts as Covered Activities or related projects.

Sacramento County. Commentors also have requested that the NBHCP and EIR/EIS
consider the effects of Sacramento County’s approval of rural residential and small-scale
development projects that may occur in the Basin under existing zoning. Additionally, some
commentors assert that Sacramento County, and specifically, the Airport, have conducted
illegal activities resulting in take of threatened and endangered species. These topics are
discussed below.

Sacramento County Airport. The Sacramento County Division of Airports initiated an update
to the Master Plan for Sacramento International Airport in May 2002, but completion of the
Master Plan Update has been delayed. It is anticipated that the Master Plan Update would
address the expansion of the airport, including runways, terminals, and accessory facilities.
The current schedule for the Master Plan Update is for a draft plan to be released late in 2003.

Rural Development. There are certain by-right uses allowed in the Natomas Basin outside
of the Permit Areas. For example, a residence can be constructed in Sacramento County’s
AG-40 zone (agricultural zone with a minimum 40-acre lot size), as well as accessory
structures as long as the parcel contains a minimum of five gross acres per accessory
structure (Sacramento County Zoning Code, Section 205-07). These are permitted uses that
could be built on parcels outside of the City and Sutter County Permit Areas without
discretionary action. In addition, Section 120-14 of the Sacramento County Zoning Code
addresses non-conforming parcels (e.g., existing parcels less than 40 acres in an AG-40
zone). In accordance with Section 120-14 of the Zoning Code, residences can be built on
non-conforming parcels without discretionary approval as long as various requirements
are met (i.e., the property was legally created prior to the effective date of the zoning
ordinance). Non-discretionary construction of individual homes and small businesses has
occurred from time to time throughout the Natomas Basin, and is expected to continue to
occur throughout the duration of the permit term. Because future construction of this type
is expected to occur in a manner similar to current practices, rural development is not
considered a “project” that is subject to analysis of cumulative effects.

With respect to future development within the unincorporated portions of Sacramento
County in the Natomas Basin, under the Joint Vision, the City of Sacramento would be
responsible for activities related to planning new growth in the Basin; the County would
be the appropriate agent for preserving open space, agricultural, and rural land uses (Joint
Vision MOU, § I.B.). In this role, the County also would preserve its interest in the planing
and development of the airport (not addressed in the NBHCP) and Metro Air Park
(addressed in the NBHCP).

Regarding concerns raised about Sacramento County’s role in allowing development
activities to proceed without incidental take authorizations, the USFWS and CDFG sent a
joint letter to Sacramento County notifying County officials that authorizing development to
proceed without obtaining incidental take authorizations violates Section 9 of the ESA and
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CESA (Appendix I). The USFWS and CDFG have informed the County of their intent to
initiate enforcement actions in the event such activities continue.

Flood Control and Water Supply Projects

In response to the recommendation that local flood control projects be discussed in the context
of cumulative actions, the EIR/EIS currently includes such a discussion (see Section 4.1.2.3) of
these and other potential long-term future actions. As noted in the introduction to

Section 4.1.2.2, the criteria for assessing whether an action would be evaluated in detail for
cumulative impacts in association with the Proposed Action in this EIR/EIS are that an urban
development permit or other permit application has been submitted to a federal or
non-federal agency that has approval authority or those that are related to the types of
impacts attributable to those that would result from implementing the Proposed Action
evaluated in the EIR/EIS. As noted in EIR/EIS, a project by the U.S. Army Corps of Engineers
and SAFCA would improve the east levee of the Sacramento River at some future, but
unknown, time. This project is related to the comprehensive American River Watershed
Investigation, which was an important precursor to the NBHCP. In addition, other projects
are under consideration along the east levee, including the construction of a consolidated
pumping plant for Natomas Mutual. Although the flood control and water-related projects
discussed in Section 4.1.2.3 have the potential to occur in the future, data are insufficient to
conduct a meaningful analysis of their cumulative impacts for several reasons as explained on
page 4-7 of the Draft EIR/EIS, including: (1) the sponsor of the future activities had not yet
initiated the planning and feasibility studies at the time the Draft EIR/EIS was prepared so
the nature of the flood control and water-related activities was undefined; (2) where
preliminary engineering plans were available, these plans were being revised, so the nature of
the proposal remained unknown; or (3) the environmental review process for the projects had
not been initiated at the time the Draft EIR/EIS was released.

3.1.4.4 Effect on the NBHCP of Future Development Outside the Permit Areas

As stated in the NBHCP, the conservation program and ITPs provide incidental take
coverage for the cumulative development of 17,500 acres of Planned Development within the
City, Sutter County, and the MAP Permit Areas in the Natomas Basin. As the NBHCP and
EIR/EIS explain and for the reasons described above, development activities on
unincorporated lands outside of the City, Sutter County, and MAP portion of Sacramento
County are not addressed in the NBHCP and do not receive incidental take authorizations
based upon this NBHCP (see Draft NBHCP pages I-5 to I-7, I-11; Draft EIR/EIS page 2-2).

The Operations Conservation Program proposed in the NBHCP is effective in compensating
for the effects of incidental take associated with 17,500 acres of Planned Development when
considered with the 7,267 acres of development which occurred in the Basin prior to 1997.
Thus, 24,767 acres of urban development is contemplated in the Natomas Basin by the
NBHCP. The NBHCP does not address more than 17,500 acres of Planned Development
because it is unknown whether the NBHCP would remain effective in mitigating for effects
beyond 17,500 acres. The analyses conducted in support of the NBHCP demonstrate that the
Operating Conservation Program is effective with up to 24,767 acres of past, present, and
future urban development in the Basin. Thus, the effectiveness of the NBHCP is dependent
on limiting Planned Development to 17,500 acres of development. If future development
proposals were to proceed, or developers were to seek annexation to the City of Sacramento
for purposes of developing their projects, such proposals would be considered outside of
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the scope of the NBHCP. These proposals would represent a significant departure from the
Operating Conservation Program, which would trigger a new analysis and a separate HCP
or amendment to the NBHCP. At this time, however, such development is unable to
proceed because the City and Sacramento County have not completed the Joint Vision
planning effort. Moreover, Resolution 2001-518 precludes certain development proposals
from proceeding until a comprehensive annexation program is developed for the Basin.

Because a comprehensive annexation program for the remainder of the Natomas Basin has
not been established, over 26,000 acres currently remain available within the Natomas Basin
for their potential acquisition as Mitigation Lands. If the NBHCP is approved and ITPs are
issued, TNBC may consider these areas as potential Mitigation Lands, to the extent
landowners are willing to sell their property. The effectiveness of the NBHCP depends on the
availability of such lands, as well as the potential availability of lands in Area B outside the
Basin. The NBHCP contemplates that these lands will continue to be available for Mitigation
Land acquisition. As such, in the event that the Joint Vision planning process were to result in
a change in the City’s SOI or other development were to proceed outside of the City’s and
Sutter County’s Permit Areas, these changes would be viewed as a change in the NBHCP’s
Operating Conservation Program. These changes would, therefore, require an amendment to
the NBHCP or a separate HCP for the development of such areas, as described in the NBHCP
and further discussed in Master Response 3 (Joint Vision).

3.1.4.5 Inconsistencies in Cumulative Impact Analysis in the NBHCP and EIR/EIS

Comments also suggested that the NBHCP and the EIR/EIS are inconsistent in the
discussion of cumulative impacts. The basis for the assertion of inconsistency is that the
criteria used in the EIR/EIS for identifying the actions that could result in cumulative
impacts are too narrow and do not allow for evaluation of future development. One
comment stated that the EIR/EIS narrowly interprets the California Code of Regulations,
Section 15355 (CEQA) and 40 CFR Section 1508.7 (NEPA) guidance on cumulative impacts.
We believe the criteria used to identify actions to assess for cumulative impacts, the existing
criteria used in the EIR/EIS are based on CEQA and NEPA guidance. They are adequate as
defined and discussed further above. The Draft EIR/EIS includes verbatim the CEQA and
NEPA guidance to which the comment refers (see Section 4.1.2.1, pages 4-3 and 4-4).

Commentors also suggest that future development projects are identified in the Draft
NBHCP but not included in the EIS/EIR. Specifically, the NBHCP states that applications
were filed for the West Lakeside and Greenbriar Farms projects as potential future
annexation proposals, which are not covered by the NBHCP. The EIS/EIR indicates,
however, that no applications have been filed for future specific development proposals.
To clarify this situation, text revisions have been made to page 4-8 of the Draft EIR/EIS.
The text of the changes is in Chapter 2 of this Final EIR/EIS.

3.1.5 Master Response 5: Swainson’s Hawk Foraging Habitat

Commentors have raised concerns about the NBHCP’s measures for mitigating the impacts
to Swainson’s hawk foraging habitat in the Natomas Basin from the Covered Activity of
Planned Development. This master response is provided to clarify the effectiveness of the
NBHCP, under ESA and CESA, in mitigating for the effects of take of Swainson’s hawks
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that could result from changes in foraging habitat because of Planned Development within
the Natomas Basin.

The assessment of effects on Swainson’s hawk foraging habitat from Planned Development
evaluates the loss of potential Swainson’s hawk foraging habitat within 1 mile of nesting
trees located in the Basin and addresses the loss of potential foraging habitat generally
within the Basin. The 1-mile radius is based on the fact that the availability and quality of
habitat near nests has the potential to influence reproductive success (see the Addendum to
the Biological Resources Technical Memo, Appendix K of the Final NBHCP, p. 11). More
high and moderate quality habitat! in the Basin under baseline conditions occurs primarily
within 1 mile of the nesting trees (9,431 acres of high and moderate quality habitat) than
outside the 1-mile distance (8,070 acres of high and moderate quality habitat). The
assessment of impacts to Swainson’s hawk foraging habitat from implementing Planned
Development also evaluates the potential loss of Swainson’s hawk habitat located at
distances greater than 1 mile of nesting trees throughout the Basin.

This assessment of effects of Planned Development and the implementation of the NBHCP
must be considered in the context of effects on nesting habitat as evaluated in the
Addendum to the Biological Resources Technical Memorandum (Appendix K of the Final
NBHCP) and the NBHCP. Additionally, the analysis of effects on potential foraging habitat
also must be considered in the context of the availability of foraging habitat within the
region.

3.1.5.1 Effects on Potential Foraging Habitat Within 1 Mile of Nesting Trees
Effects

As demonstrated in the Addendum to the Biological Resources Technical Memorandum
(Appendix K of the Final NBHCP) and the NBHCP, Planned Development within 1 mile of
nesting trees would result in the loss of 4,148 acres of foraging habitat, including 311 acres of
high quality habitat, 3,498 acres of moderate-quality habitat and 339 acres of low-quality
habitat. Of the total potential foraging habitat, approximately 3,679 acres of potential habitat
would be affected within the City of Sacramento Permit Area; approximately 305 acres
would be affected within the MAP Permit Area; and 164 acres would be affected within
Sutter County’s Permit Area. Although foraging habitat would be affected, not all of this
habitat is considered high quality, nor does it support equivalent levels of foraging
opportunities. Very limited high-quality habitat exists in the Basin, as reflected in the very
limited high-quality habitat within a mile of the nesting trees. As demonstrated in the
NBHCP and the Addendum, most of the higher quality foraging habitat within 1 mile of the
nest sites will be retained under the NBHCP.

Mitigation Lands and Avoidance Measures

The NBHCP requires that 8,750 acres of Mitigation Lands be acquired and maintained in a
habitat reserve system as mitigation to offset the effects of take associated with Planned
Development. In accordance with the NBHCP, all developers of the 17,500 acres of Planned
Development will contribute Mitigation Fees to acquire the 8,750 acres of Mitigation Lands
that offset the loss of habitat for Covered Species. Regardless of whether Planned

1 Characterization of habitat quality was based on Estep and Teresa (1992) and is described in the Addendum to the Biological
Resources Technical Memorandum (Appendix K of the Final NBHCP).
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Development affects Swainson’s hawk foraging habitat, each sponsor of Planned
Development will be required to pay its Mitigation Fees, which will be applied to the
purchase of 8,750 acres of Mitigation Lands.

Of this 8,750 acres, 4,375 acres would be maintained in rice, 2,187.5 acres would be managed
marsh, and 2,187.5 acres would be in upland habitat. As explained in the Biological
Resources Technical Memorandum (Appendix H of the NBHCP) and the Addendum to the
Biological Resources Technical Memorandum (Appendix K of the Final NBHCP), 2,187.5
acres of upland habitat would be primarily managed to provide foraging habitat for
Swainson’s hawk. Additionally, 20 to 30 percent of the managed marsh reserves would be in
upland edges and would provide another 546.9 acres of foraging habitat. Fallowing the rice
reserves under the NBHCP will provide another 437.5 acres, and the MAP HCP affords an
additional 200 acres of foraging associated with nest tree removal. In combination, these
mitigation areas provide 3,372 acres of Mitigation Lands to offset the loss of 4,148 total acres
of potential foraging habitat within 1 mile of nesting trees.

The NBHCP also requires extensive avoidance measures. Avoidance measures include
avoiding removal of known nest trees, preserving valley oaks, preserving riparian habitat,
implementing a tree planting program, and requiring avoidance measures associated with
Authorized Development. By preserving nesting trees and associated habitat in which such
trees are located, the NBHCP further contributes toward mitigating for the loss of foraging
habitat. One notable avoidance measure involves avoidance of a 1,015-acre area, of which
about 416 acres currently support non-rice crops within the Sutter County portion of the
Swainson’s Hawk Zone. Sutter County has eliminated this area from its Permit Area and
will initiate a general plan amendment to redesignate lands within this area to agricultural
use. This measure benefits Swainson’s hawks by providing long-term certainty that the land
use designation of 1,015 acres within 1 mile of known nest sites will remain compatible with
Swainson’s hawk foraging.2 This avoidance measure contributes to a combined total of
4,387 acres of avoidance and compensation, which exceeds the projected loss of 4,148 acres
of potential habitat within 1 mile of nest trees.

3.1.5.2 Effects on Foraging Habitat Within the Natomas Basin

The Biological Resources Technical Memorandum (Appendix H of the NBHCP) and the
Addendum to the Biological Resources Technical Memorandum (Appendix K of the Final
NBHCP) indicate that under baseline conditions approximately 22,051 acres of the Basin
provide foraging habitat for Swainson’s hawk. The majority of this habitat is considered to
be of moderate quality (15,666 acres) and low quality (4,550 acres). High-quality habitat
comprises only 1,835 acres of the Basin. Planned Development within the Basin would result
in the loss of 9,188 acres of foraging habitat, including 733 acres of high-quality habitat,
7,299 acres of moderate-quality habitat and 1,156 acres of low-quality habitat. None of the
371 acres of alfalfa would be affected (Appendix K, p. 15). Of this 9,188 acres, approximately
6,925 acres of potential habitat would be affected within the City of Sacramento Permit
Area, approximately 403 acres would be affected within the MAP Permit Area, and 1,860
acres would be affected within Sutter County’s Permit Area.

2 The 1,015 acres of avoidance within the Sutter County portion of the Swainson's Hawk Zone is comprised of lands with
varying forage values. However, the proximity of the land to the Sacramento River enhances the foraging values of this land
compared with more remote lands in the Basin. Additionally, avoidance of development in this area provides a substantial
buffer between Sacramento River nesting habitat and urban development.
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As indicated in the previous text, regardless of whether Planned Development affects
Swainson’s hawk foraging habitat, each sponsor of Planned Development will be required
to pay its Mitigation Fees that will be applied to the purchase of 8,750 acres of Mitigation
Lands. Of these 8,750 acres, 2,187.5 acres will be maintained as upland reserves. The
additional 546.9 acres of managed marsh in upland edges, 437.5 acres of fallowed rice
reserves, and the MAP HCP’s 200 acres of foraging associated with nest tree removal, in
conjunction with the 2,187.5 acres of upland reserves provide 3,372 acres of Mitigation
Lands. In addition, under the NBHCP, another 1,015 acres within the Sutter County portion
of the Swainson’s Hawk Zone would be located outside Sutter County’s Permit Area, and a
general plan amendment will be initiated to designate this land for open space and
agricultural use resulting in a combined total of 4,387 acres of avoidance and mitigation.

Effects Based on Habitat Quality of Mitigation Lands and Swainson’s Hawk Zone

The NBHCP also requires enhancement and restoration activities on Mitigation Lands to
maintain higher quality habitat in the Basin. For example, the NBHCP requires that the City
of Sacramento plant a total of 60 nest trees on TNBC reserves (See Draft NBHCP, “Extent of
Take of Swainson’s Hawk as a Result of Covered Activities, Nesting Habitat,” page VII-11).
While the nesting trees serve as mitigation for the potential loss of four nest trees, providing
additional nesting habitat in proximity to foraging habitat will enhance the foraging habitat
quality. From an energetics perspective, nesting locations will be provided in proximity to
foraging opportunities to minimize the expenditure of energy associated with longer
foraging distances. Woodbridge (1991, cited in England et al., 1997) found reproductive
success of Swainson’s hawk to decline as the distance to foraging habitat increased. By
creating nesting opportunities near foraging habitat provided on the Mitigation Lands or
near existing foraging habitat that is underused because of the absence of nearby nest sites,
reproductive success is expected to be improved.

Although the NBHCP is designed to replace lower-quality habitat with higher-quality
habitat, under a worst-case scenario, if TNBC acquires all existing high quality habitat, the
2,187.5 acres of Mitigation Lands would result in only a small increase of about 350 acres in
high quality habitat when compared to baseline conditions (Appendix K, p. 16). However,
under the best possible future condition for Swainson’s hawk, the proposed Mitigation
Lands would provide new foraging opportunities resulting in a doubling in the amount of
high quality habitat relative to baseline conditions (Appendix K, pages 16-17). That is, the
2,187.5 acres of upland habitat to be provided in the reserves would be high quality habitat
created from lands providing no foraging opportunities for Swainson’s hawk or low or
moderate value as foraging habitat.

Effects Based on Temporal Availability of Habitat

The Mitigation Lands, restoration and enhancement measures, and adaptive management
program are fundamental features of the Operating Conservation Program in terms of
improving the temporal availability of foraging habitat. Under the NBHCP, the upland
reserves will be managed to provide consistently accessible and abundant prey for
Swainson’s hawks throughout their residency. Such measures would increase the
availability of foraging habitat relative to baseline conditions during most (April, May, and
July) of the nesting period for Swainson’s hawk (Addendum, pages 17-18). During this
important foraging period, TNBC reserves, in conjunction with remaining foraging habitat
under baseline conditions, would provide between 4,765 and 8,130 acres of foraging habitat
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within the Basin depending on the differences in implementation assumptions (Appendix
K, p. 18). This range reflects the fact that baseline conditions afford varying foraging
opportunities depending on the month of the year and the crop types. Additionally, rice
fields are drained for two months of the seven-month period during which Swainson’s
hawk forage in the Natomas Basin and, when drained, these rice fields provide additional
foraging habitat. Within the managed marsh component of the TNBC system of reserves,
substantial upland areas and the seasonally dry component of the managed marsh provide
foraging habitat for Swainson’s hawk.

In addition to the avoidance and mitigation measures, the NBHCP (see NBHCP, p. VII-15)
provides extensive minimization measures related to construction impacts associated with
Planned Development or TNBC activities designed to further reduce the effects of take. The
Operating Conservation Program also includes a comprehensive monitoring and adaptive
management program designed to respond to the needs of the Covered Species over the 50-
year term of the permits. One of the features of the adaptive management program enables
adjustments in reserve composition to address competing needs among upland and wetland
dependent species (see NBHCP, Sections VI and IV.C.1.e). Another feature of adaptive
management is that Mitigation Lands that have not been restored and are impacted by
substantial land use changes may be replaced with replacement reserve sites that would
provide improved foraging habitat opportunities (see NBHCP, Section IV.C.1.e.). These
aspects of the Operating Conservation Program contribute to the preservation and
enhancement of foraging habitat within the Basin.

3.1.5.3 Baseline Considerations

The NBHCP addresses up to 17,500 acres of Planned Development in the Natomas Basin.
With 17,500 acres of Planned Development, approximately 12,863 acres of baseline foraging
habitat would remain outside the Permit Areas and within the Basin. The majority of the
12,863 acres is comprised of moderate quality habitat and would be expected to continue to
provide moderate quality habitat (see Appendix K, page 17) during the term of the NBHCP
and ITPs. Additionally, the Mitigation Lands established under the NBHCP are anticipated
to result in total available foraging habitat ranging from a worst case scenario of 13,847 acres
to 16,035 acres depending on the extent to which the Mitigation Lands are established on
lands currently providing foraging habitat.

Much of this habitat is expected to be retained in the future because adopted land use plans
and policies designate these areas for open space and agriculture. With respect to the City of
Sacramento, the City’s Sphere of Influence is contiguous with its Permit Area. As such, all
remaining lands within the Sacramento County portion of the Basin are unincorporated and
located outside the City’s Sphere of Influence. The City’s adopted land use policies at this
time do not contemplate urban development of lands outside its Sphere of Influence.

Approximately 16,881 acres of the Basin are within Sutter County. Of this acreage, 7,467
acres are within the area of Authorized Development for Sutter County. The remainder
areas (excluding the 1,015 acres subject to the General Plan Amendment for the Swainson’s
Hawk Zone) are anticipated to be retained in agricultural lands for the foreseeable future.
Of this 8,399-acre remainder area, 1,686 acres are considered Swainson’s hawk foraging
habitat. Additionally, another 37 acres of levee slopes along the perimeter of the Sutter
County portion of the Plan Area also provide foraging habitat. Another 1,909 acres of

SAC/161795/031060001(001.DOC) NATOMAS BASIN HCP 3-39
FINAL EIR/EIS



SECTION 3: RESPONSES TO COMMENTS

foraging habitat is provided in the SAFCA-owned “Triangle Parcel” which is situated
within a flood plain and designated as open space reserves.

Approximately 4,064 acres of lands (not including the Swainson’s Hawk Zone or airport
buffer lands) within the Sacramento County portion of the Basin are designated in the
Sacramento County General Plan and zoned by the County Zoning Ordinance for
agricultural uses and currently provide potential foraging opportunities. Additionally, the
1-mile wide Swainson’s Hawk Zone extends through Sacramento County. If Sacramento
County agrees to maintain its portion of the Swainson’s Hawk Zone in agriculture and open
space uses, an additional 5,808 acres of foraging habitat will be precluded from
development, some of which could be acquired as Mitigation Lands. Additionally, another
39.7 acres of levee slopes along the perimeter of the Sacramento County portion of the Plan
Area also provide foraging habitat. Development of the Sacramento County portion of the
Swainson’s Hawk Zone with urban uses would require that Sacramento County either
participate in a revision or amendment to the NBHCP or develop a separate conservation
strategy to secure incidental take authorizations.

Within Sacramento County, Sacramento International Airport maintains approximately
4,050 acres of buffer lands surrounding the existing airport. These buffer lands provide
foraging habitat for Natomas Basin Swainson’s hawk populations (approximately 889
acres). Development of the airport buffer lands with urban uses would require that
Sacramento County and the airport either participate in a revision or amendment to the
NBHCP or develop a separate conservation strategy to secure incidental take
authorizations.

The Sutter County and Sacramento County lands described above represent a total of 12,940
acres of baseline foraging habitat that are anticipated to remain undeveloped in the Basin.
The Mitigation Lands provided under the NBHCP would add to and improve on these
foraging lands remaining within the Natomas Basin.

3.1.5.4 Long-Term Availability of Foraging Habitat

It is extremely unlikely that the future and baseline foraging lands will be converted to
urban uses without requiring additional mitigation of the effects resulting from those urban
uses because of their location, site constraints, and land use designations. Under the
NBHCP, the Mitigation Lands will be retained as mitigation in perpetuity.

For urban development occurring within the City (i.e., through annexation of Sacramento
County lands) or Sutter County portions of the Basin outside the Permit Areas, the City and
Sutter County have agreed that any such land use approvals would trigger an evaluation of
effects due to the loss of foraging habitat within the Basin and would require that the City of
Sacramento or Sutter County, as may be appropriate, either participate in a revision/
amendment to the NBHCP or develop a separate conservation strategy to secure incidental
take authorizations for that additional development. The project applicants for this
additional development would be required to mitigate the impacts of their development on
foraging habitat.

Under the NBHCP, the 1,015 acres of lands within the Sutter County portion of the
Swainson’s Hawk Zone cannot be converted to urban development without triggering
further review and approval of a new or amended conservation strategy for such additional
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development. Similarly, under the NBHCP conversion of the 1,686 acres of remaining
foraging habitat in Sutter County (see Table 3-2) would not occur without triggering further
review and a new or amended conservation strategy. During the life of the permits, urban
development in the agriculturally zoned portions of Sutter County is unlikely for the
reasons further described in Section IV.C.1.e of the NBHCP. Additionally, due to their
location and constraints, lands within Sutter County such as the Triangle Parcel and the
slopes of levees are expected to continue to provide another 991 acres of available foraging
opportunities in the long-term. Urban development on the levee slopes in Sutter County
would be precluded pursuant to Reclamation Board regulations.

TABLE 3-2
Baseline Conditions Remaining Under NBHCP

Regional
Acreage within Basin and TNBC Permit Area Acreage
— Out of
Basin
Sacramento Sacramento Airport Sacramento Sutter Sutter Area B
County -- Yolo
. , County Buffer County County County . a
Swainson’s Agriculture Lands Levees Agriculture  Levees Triangle  County
Habitat Hawk Zone Parcel
High 175 607 0 0 202
Moderate 3,266 3,043 525 39.7 1,338 37 954
Low 2,368 415 364 0 146
Total 5,808 4,064 889 39.7 1,686 37 954 25,000

@The eastern edge of the Natomas Basin is about 8 miles distant from the Sacramento River where most of the Swainson’s
hawk nest sites are located. To the west of the Sacramento River, about 45,000 acres of Yolo County are within 8 miles of the
river. Based on crop data for Yolo County for the period 1991 through 2001, about 25,000 acres of this area provides potential
foraging habitat for Swainson’s hawk nesting along the Sacramento River.

In Sacramento County, more than 10,000 acres are anticipated to provide available foraging
opportunities as shown in Tables 3-2 and 3-3. For example, the 889 acres of airport buffer
lands are located in a restricted over-flight zone. Therefore, safety restrictions preclude
development in this area. Conversion of undeveloped lands to urban development within
the remaining Sacramento County portion of the Basin outside the Permit Areas would
require either expansion of the City’s Sphere of Influence or adjustments to the County’s
Urban Services Boundary, approval by the Local Agency Formation Commission, general
plan amendments, rezoning, and changes in policies regarding the provision of services.
These land use approvals would trigger an evaluation of effects due to the loss of foraging
habitat within the Basin and would require that Sacramento County or City of Sacramento,
as may be appropriate, either participate in a revision or amendment to the NBHCP or
develop a separate conservation strategy to secure incidental take authorizations.
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TABLE 3-3
Available Foraging Opportunities

Basin and TNBC Permit Area Foraging Locations Acreage
Remaining Lands within Sutter County® 2,677
Remaining Lands within Sacramento Countyb 10,761
Avoidance and Compensation Provided Under NBHCP® 4,387

@ Includes Triangle Parcel, levee slopes, and agricultural zoned lands.

® Includes agricultural zoned lands, airport buffer lands, and Sacramento County portion of Swainson’s Hawk Zone.
¢ Mitigation Lands would be derived from lands in Sacramento and Sutter counties outside of the Permit Areas and
could consist of lands included in the acreages totals of lands remaining in Sacramento and Sutter counties.

For remaining lands within the Sacramento County portion of the Basin, Sacramento
County and the City have agreed to the guiding principle that, should further development
be considered in the Natomas Basin, it will be necessary to consider a new, separate, or
enhanced HCP to address development impacts to Federal and State protected species (Joint
Vision MOU Recitals, Appendix G of this Final EIR/EIS, p. 2). Also, both Sacramento
County and the City have acknowledged that open space provided in the Basin in the future
may be in conjunction with, or distinct from the NBHCP, and may exceed the scope of the
mitigation contained in the NBHCP. Both the County and the City have further expressed
that any new development beyond that covered by and analyzed in the NBHCP will be
required to comply with State and Federal laws and regulations, and provide adequate
habitat and buffer areas for affected species (Joint Vision, § A.2.).

Thus, in the event that further development should be considered in the Basin, all three land
use jurisdictions governing local land use in the Basin — the City, Sutter County and
Sacramento County— have committed either through the NBHCP or by separate
agreement, to a new, separate or enhanced conservation strategy for such additional
development.

Although the existing baseline foraging habitat is not considered mitigation under the
NBHCP, the NBHCP adaptive management program is designed to respond to changes in
baseline habitat that could occur if existing undeveloped lands in the Basin were converted
to urban uses. As part of the Overall NBHCP Program Review and the Independent
Program Reviews (see NBHCP Sections VI.I and VL1.]), a general evaluation of Basin land
uses will be conducted to determine whether amendments to adopted General Plan land use
designations, master plan amendments, specific plan adoption or amendments, or rezonings
to allow urban land uses outside the Permit Areas have the potential to adversely affect the
NBHCP Operating Conservation Plan. In the event that available foraging opportunities, as
identified in Table 3-3, are converted to urban uses without adequate provisions to maintain
foraging habitat, thus potentially compromising the effectiveness of the NBHCP Operating
Conservation Program, TNBC would consider and implement the actions contained in
NBHCP Section IV.C.1.e.
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3.1.5.5 Regional Considerations

Foraging habitat opportunities in the Natomas Basin must be considered within the Basin’s
regional context as hawks do not limit their foraging to the Basin. As the Addendum
indicates, under the NBHCP, the Mitigation Lands would not be the only foraging habitat
available to Swainson’s hawks nesting in the Natomas Basin. Foraging habitat available in
Yolo County on the west side of the Sacramento River supports more than 200,000 acres of
non-rice agricultural crops with about 40,000 acres of alfalfa (Appendix K, p. 15). About
25,000 acres of non-rice crops are within the same distance of nest sites on the Sacramento
River as foraging opportunities provided in the Natomas Basin. The enhanced foraging
opportunities provided by the NBHCP Mitigation Lands extend the available foraging
opportunities in the region and enable the Natomas Basin to function more effectively in
providing foraging habitat for hawks relying on the Yolo Basin and surrounding areas.

3.1.5.6 Findings Regarding Operating Conservation Program

The NBHCP Operating Conservation Program is effective in mitigating for the loss of
Swainson’s hawk foraging habitat within each Permit Area and within the Natomas Basin
as a whole.

Overall Effects due to Authorized Development in the City’s Permit Area

Authorized Development within the City of Sacramento’s Permit Area potentially would
result in the loss of 3,679 acres of foraging habitat within 1 mile of nesting trees. Within the
Basin as a whole, Authorized Development in the City’s Permit Area would result in the
loss of 6,925 acres of foraging habitat. Approximately 1,006.3 acres of upland reserves would
be available to offset this loss. When combined with the 201 acres due to 10 percent fallowed
rice, and 252 acres for upland edges of managed marsh, a total of 1,459 acres would be
provided on the reserves purchased with Mitigation Fees collected from City of Sacramento
developers. Moreover, the City provides extensive nesting habitat mitigation as further
described in the NBHCP. The provision of additional nesting habitat in proximity to
foraging areas will further enhance the effectiveness of the foraging opportunities available
in the Basin. Additionally, the reserve composition on TNBC Mitigation Lands may be
adjusted in the event that only the City proceeds under the NBHCP, such that additional
upland reserves would be established in lieu of rice fields.

Overall Effects due to Authorized Development in Sutter County’s Permit Area

Within 1 mile of nesting trees, Authorized Development in the Sutter County Permit Area
would result in the loss of 164 acres of foraging habitat. For the Basin as a whole, Sutter
County Authorized Development would result in the loss of 1,860 acres of foraging habitat
(within 1 mile and outside 1 mile of nesting trees). Sutter County would provide 933.4 acres
of upland reserves, which more than compensates for the loss of 164 acres of foraging
habitat within 1 mile of nesting trees. When combined with the 187 acres due to 10 percent
fallowed rice, and 233 acres for upland edges of managed marsh, a total of 1,353 acres
would be provided on the reserves purchased with Mitigation Fees collected from Sutter
County developers. In addition, Sutter County will process a general plan amendment for
agricultural uses on 1,015 acres of the Sutter County portion of the Swainson’s Hawk Zone.

Overall Effects due to MAP
Within 1 mile of nesting trees, MAP development would result in the loss of 305 acres of
foraging habitat. A total of 450 acres of reserve sites (250 acres) and mitigation for loss of
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nesting trees (200 acres) would be provided, which results in a greater than 1:1 mitigation.
For the Basin as a whole, MAP development would result in the loss of 403 acres of foraging
habitat (within 1 mile and outside 1 mile of nesting trees). The 450 acres of reserves and
other Mitigation Lands would offset this loss of potential habitat.

Overall Effects of the NBHCP

The NBHCP Operating Conservation Program results in a total of up to 4,387 acres of
avoidance, mitigation, and enhancement/restoration lands to offset the loss of 4,149 acres of
potential habitat within 1 mile of nesting trees and a total loss of 9,188 acres within the
Basin. When considered in the context of baseline conditions, while implementation of the
NBHCP would result in a net loss of between 6,016 acres to 8,204 acres of potential foraging
habitat in the Basin overall, the amount of high value habitat would nearly double from
1,835 acres to 3,290 acres (Addendum, page 15). Further, 13,438 acres of existing foraging
habitat would remain within specified portions of the Basin (Table 3-3) and would not be
converted to urban development without triggering a new or amended conservation
strategy for the additional development. The NBHCP Operating Conservation Program
would add to and improve on these foraging lands. Additionally, about 25,000 acres of
foraging habitat would be available in nearby Yolo County.

NBHCP reflects a multi-species approach to conservation planning. While the loss of habitat
of one species may be greater within one Permit Area when compared to the loss of that
same area within another Permit Area, the multi-species and multi-jurisdictional approach
embodied in the NBHCP provides opportunities for offsetting such effects in a variety of
ways. For example, development within the City’s Permit Area would result in a greater
loss of Swainson’s hawk foraging habitat than within Sutter County’s Permit Area. The
Sutter County portion of the Basin, however, offers additional opportunities to provide
foraging habitat than does the City. By contrast, Sutter County development would result in
a greater loss of giant garter snake habitat than would development within the City.
However, the City’s portion of the Basin provides greater opportunities to provide giant
garter snake habitat. Thus, while each Permittee will implement avoidance, minimization,
and mitigation measures to offset the effects of take of each Covered Species within each
Permittee’s Permit Area, the Plan is designed to recognize the combined mitigation
opportunities provided with each Permittee’s participation. Moreover, the provision of
higher quality foraging habitat under the NBHCP contributes to the availability of foraging
opportunities within the Basin and from a regional context.

3.2 Individual Responses to Comments

Attachments 1 and 2 include copies of the individual comment letters and their responses,
respectively. As discussed in Section 1.1 of this Final EIR/EIS, the comment letters are
organized in the following way:

e Government—G (federal agencies, state agencies, local agencies)
e Organizations—O
e Individuals—I

In addition, Table 3-4 is a list of the comment letters and the agencies, organizations, or
individuals that submitted them.
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TABLE 3-4

Comment Letters Received on the NBHCP Draft EIR/EIS

Comment Number Commentor

G1 U.S. Army Corps of Engineers

G2 Environmental Protection Agency

G3 California Department of Fish and Game

G4 Caltrans—Aeronautics Division

G5 Caltrans, District 3

G6 California Department of Water Resources

G7 Placer County Transportation Planning Agency

G8 County of Sacramento

o1 Environmental Council of Sacramento/Friends of Swainson’s Hawk/National Wildlife
Federation/Planning and Conservation League/Sierra Club

02 Friends of Swainson’s Hawk

03 Institute for Ecological Health

04 Swainson’s Hawk Technical Advisory Committee

1 Chris Chaddock

12 The Diepenbrock Law Firm

13 Downey, Brand, Seymour & Rohwer

14 Kim Gagnon

15 Eric Hansen

16 Daniel Hrdy, MD

17 Burton H. Lauppe

18 Frank McCormack

19 McKenzie Farms

110 Jud Monroe and Dean Carrier

111 Perry Farms

112 Remy, Thomas and Moose

113 Law Offices of Gregory Thatch

G: Government
O: Organization
I:  Individual
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DEPARTMENT OF THE ARMY
{15, ARMY ENGINEER DISTRICT. SACRAMENTC
CORPS OF ENGINEERS
1325 J STREET
SACRAMENTO, CALIFORNIA 95814-2022
October 31, 2002

Regulatory Branch (199800167)

Mr., Wayne Whils i
Field Supervisor Fh v
U.S. Fish & Wildlife Service

2800 Cottage Way, W-2603

- .
PR
ErAX b

Sacramento, California 95825-3901

Dear Mr. White,

| am responding 1o the Drall Environmental Impact Report for the Draft Natomas Basin
Habitat Conservation Plan (NBHCF), that was prepared by a number of agencies, which
inelude the City of Sacramento, Sutter County, Natomas Basin Congervancy, and in
association with the Reclamation District No. 1000 and the Natomas Central Mutual Water
Company. The report was prepared for the United States Fish and Wildlife Service and the
California Department of Fish and Game.

The Corps of Engineers’ jurisdiction within the study area is under the authority of
Section 10 of the Rivers and Harbors Act of 1899 and Section 404 of the Clean Water Act
for the discharge of dredged or fill material into walers of the Unitcd States. Waters of the
United States include, but are not limited to, rivers, perennial or jntermitient streams, lakes,
ponds, wetlands, vernal pools, marshes, wet meadows, and seeps.

Any project, project feature, or channel dredging that result in the discharge of dredged
or fill material into waters of the United States including these that are covered by the
proposed NBHCP will require Department of Army authorization prior to starting work.
Every effort should be made to avoid project features which require the discharge of dredged
of fill material into waters of the United States. In the cvent it can be cleatly demonstrated
{here are no practicable alternatives to filling waters of the United Siates, mitigation plans
should be developed to compensate for the unavoidable losses resulting from project
implementation. ‘

Please refer to identification number 199800167 in any future correspondence
concerning this project. If you have any questions, please write to ) aura Whitney at the
letierhead address. or email Laura.A. Whitney(@usace army.mil, or telephone 916-557-7435,

Sincerely.

Tom Cavanaugh
Chief, Sacramento Yalley Dffice
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Wicki Campbell, Chief, Conservation Planning District, U.S. 5. Fish & Wildlife Service,
2800 Cottage Way, W-26035, Sacramento, California 95825- 3901

City of Sacramento, City Hall, 915 1 Strest, Room 100, Sacramento, California 95814

Sutter County, P.O. Box 1555, Yuba City, Califomia, 95992

The Natomas Basin Conservancy, 1750 Creckside Oaks Drive, Suile 290, Sacramento,
California 95833
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UNITED STATES ENVIRONMENTAL FROTECTION AGENCY

REGION 1X
15 Hawthone Street I P o e e e
San Fraocisco, CA 94105 [~ oy T
UCT 02 o000
o o September 30, 2002 S 202
Ms. Vicki Campbell FSH & VALK e
Division Chicf ‘ ' ,
Congervation Planning.
S Figh and Wildlife Service
Sacramento Fish and Wildlife Office
2800 Cottage Way, W-2605
Sacramento, CA 25825
Dear Ms. Campbell:
G2-1 The Bnvironmental Protection Agency (EPA) has reviewed the Draft Environmental

Impact Report/Environmeatal limpact Staterment (DEIS) for the project entitled Natomas Basin
Habitat Conservation Plan and Incidental Take Permit, Sacramento and Suiter Countles,

- Calfornia (CEQ # 020343, ERP# SFW-K64021-CA). Our review is pursuant to the National
Environmental Policy Act (NEPA), Council on Environmental Quality (CEQ) regulations (40
CER Parts 1500-1508), and Section 309 of the Clean Air Act.

The US Fish and Wildlife Service (Service), is considering approval of a revised Natoras
Basin Habitat Conservation Plan (Natomas Basin HCP) and re-issuance of Endangered Species
Act Incidental Take Permits (ITPs) to the City of Sacramento (City), Sutter County, and the
Natomas Basin Conservancy (Conservancy). Reclamation District No. 1000 (RD 1000) and the
Natomas Central Mutual Water Company (Natomas Mutual) may be future permittees. Incidentat
take of listed species could ocour as a result of urban development in the Natomas Basin. The
" Natomas Basin is the primary urban growth center for the City of Sacramento and Sutter County.

The Natomas Basin HCP was developed to provide and implement a multispocies
conservation program to minimize and mitigate impacts of planned urban development by the
City of Sacramento and Sutter County and of Jand munagement activities of the Conservancy,
RD 1000, and Natomas Mutual. The focus of the Natomas Basin HOP basin-wide conservation
program is the preservation, enhancement, and restoration of ecological communities which
support species associated with the wetland and upland habitats of the Natomas Basin. Through
the payment of development fees, one-half acre of mitigation land would be established for every
acre of land developed within the Natomas Basin HCP area. The mitigation land would be
acquired and managed by the Conservancy, a non-profit conservation organization established to
implement the Natomas Basin HCP. The Natomas Basin HCP covers the entire 53,537 acres of
undeveloped and agricultural land in northwestern Sacramento County and southem Sutter
County (Matomas Basin and Arca B, north of the Natomas Basin).
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Issuance of the TTPs would allow urban development of 17,500 acres in the City of
Sacramento, Sutter County, and Metro Air Park over the 50-year permit period, Using
development fees, the Conservancy would acquire 8,750 acres of mitigation lands to compensate
for incidental take of threatened and endangered species and for habitat lost due to urban
development. Of the acquired lands, 75 percent would be managed as wetlands or in rice
production and 25 percent as upland habitat. Mitigation Jand located in the Swainson's Hawk
Zone (land within one mile of the Sacramento River) would be managed specifically for
Swainson's Hawk nesting and foraging habitat. In addition, urban developers, R 10K, Natomas
Mutual, and the Conservancy would implement proven species-specific measures to avoid and
rainintize incidental take during construction, rice farming, canal operation and maintenance, and
habitat reserve management on their lands. The DEIS evaluates six altematives: Revised
Natomas Basin HCP (Proposed Action), Increased Mitigation ratio of 1:1 (Alternative 1),
Hahitat-Based Mitigation (habitat value focused reserves, Alternative 2), Reserve Zones ,
(geographically focused habitat reserves, Allemative 3), Reduced Potential for Incidental Take
(urban development restricted to 12,000 acres, Alternative 4}, and No Action - No Take
{Altemative 5). \ '

Prior to adoption of the Natomas Basin HCP and issuance of an Incidental Take Permit to
the City of Sacramento in December 1997, the Service prepared an Environmental Assessment.
A Federal court ruling on August 15, 2000, held that the Service's ‘decigion to issue the Permit
and its decision not to prepare an EIS for the project were arbitrary and capricious, This DEIS
was prepared 1o address the court’s concems and support the issuance of Permits to both the City
and Sutter County. On May 15, 2001, an interim settlement agreement was approved which
allowed a limited amount of development to go forward during the preparation of this DEIS. The
seftlement agresment provides for acquisition by the Conservancy of some of the best quality
habitats in the basin and a temporary increase in mitigation feas from developers to pay for them.

In addition, a separate Incidental Take Permit has been issued by the Service for the
Metro Air Park Property Owners Association for urbanization of 1,983 acres of land within the
Natomas Basin portion of unincorporated Sacramento County, The Metro Air Park devclopment
is included in the 17,500 acres of planmed development covered by the Natomas Basin HCP and
ITPs evaluated in this DEIS. The Metro Air Park Property Owners Association propose
participation in the Natomes Basin HCP. Their Metro Air Park HCP incorporates the Natomes
Basin HCP by reference and would automatically include amendments or modifications made to
the Natomas Basin HCP conservation program.

EPA supports the multi-species/multi-habitat approach, use of adaptive management, &nd
an inclusive habitat conservation plan development process, We commend the acquisition and
preservation of lacge blocks of new habitat reserves with a mosaic of wetland, rice production,
and upland habitats. We arc also pleased to see the proposed reserve urban and road buffer zones,
connectivity and water supply requirements, HCP Téchnical Advisory Committee, species-

Ga.1 specific conservation measures, and the focus on providing wetland habitat while also preserving
| and sccommodating valuable commercial rice production.
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In addition to preserving and restoring already existing undeveloped habitat, we advocate
providing specific conservation measures or nonmionetary “incidental take” mitigation measures
on the lanid to be developed. For instance, we believe a commitment to planned growth which is
town-centered, transit and pedestrian oriented, and has a greater mix of housing, commercial and
retail uses could significantly enhance the benefits of & regional conservation planning effort. We
also urge a focus on infifl opportunitics and development near existing infrastructare which
would reduce the need to utilize undeveloped and prime agricultural lands for new development.
This type of planned growth could provide for development while minimizing traffic congestion,
adverse air and water quality effects, and degradation to the environment and sensitive,
threatened, and endangercd specics habitat. Furthermore, urban development within 2 “decp
floodplain® such as the Natomas Basin, should be considered very carefully and designed to
account for the substantial flood risk within this Basin. We note that the Metro Air Park DEIS

anticipates a 500 percent increase in the 100-ysar peak storm flows in the Natomas Basin from

urban buildout {pg. 4.8, Metro Air Park DEIS).

Given the explosive growth in the arca and the number of sensitive species, we urge
adoption of more frequent HCP review periods or a 10- to 20-year permit duration. More
frequent reviews or 8 shorter permit duration would reduce potential irreversible adverse impacts
to habitats and species, if growth projections, development rates, and species conservation
assumptions prove to be significantly incorrect. We strongly support the proposed compliance
monitoring, basin-wide biological menitoring, site-specific biolegical menitoring, and annual
reporting requirements. It is critical that these monitoring activitics are implemented now and
adequately funded.

Based on our review, we have concems regarding the scientific support for the mitigation .
tatio, the feasibility of implementing the HCP <ue to the cost and availability of potential rescrve
lands, the cumulative effects analysis, and the environmental consequences analysis. These
concerns are described more fully in the atiached Detailed Comments. Based upon these
concems, we have rated the DEIS and proposed Natomas Basin HCP/ITP as EC-2,

Environmental Concerns - Insufficient Information (see attached "Summary of the EPA Rating
System"). We appreciate the opportunity to review this DEIS. Pleasc send twg copies of the FEIS
to this office at the same time it is officially filed with cur Washington D.C. Office. If you have
any questions, please call me at (415) 972-3854 or Laura Fujii, of my staff, at (415) 972-3852.

Sincerely,

-

Lisa B. Hanf, Manager
Federal Activities Office

Enclosures: Detailed Comments (5 pages)
Summary of the EPA Rating System
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John Roberts, Natomas Basin Conservancy
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Grace Hovey, City of Secramento
Paul Junker, Sutter County
Sacramento County Planning Department
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1. The Natomas Basin Habitat Conservation Plan (Natomas Basin HCP) provides for habitar
compensation of one-half acre of mitigation land for every acre of land developed within the
Natomas Basin HCP area. We acknowledge that the sctively managed, restored habitat reserves
would provide greater habitat value than existing rice fields and habitat which will be converted
to urban uses. However, the Draft EIS (DEIS) does not provide a scientific basis for the proposed
mitigation ratio. For instance, there is no clear demonstration that the value of habitat Jost would
be fully replaced by the proposed habitat reserves. It iz also our experience that habitat
conservation plans usually provide fora mitigation ratio of I acre of mitigation land for every
acre of land lost or equivalent compensation in the form of additional conservalion measures or
mitigation fees (¢.g., Rooscvelt Reservoir HCP, Clark County Multispecies HCP). We noic that
Alternative 2 is the environmentally preferable and superior altemative becausc this alternative
G246 pravides the greatest mitigation {i.e., 17,763 acres of habitat reserves) (pg. 2-38).

Recommendations: .
The Final EIS (FEIS) should address whether the proposed habitat reserves will
fully compensate for the value of habitat lost. We strongly recommend that the
scicntific basis for the proposed mitigation ratio be provided in the FEIS (e.g. 8
demonstration that habitat values of habitats to be destroyed and conserved arc
equivalent).

We urge consideration of a greater mitigation ratio than one-half acre to one acre
of developed land. Such a mitigation ralio would be more comparable to those
provided by other HCPs and would enhance the equitable application of BSA

I requirements for all developers.

627 L. EPAis concemned that the potential cost and unavailability of habitat reserve lands could

significantly hinder successful implementation of the Natomas Basin HCP. For instance, land
speculation, which has greatly increased the cost of mitigation land, has already occurred (i.e.,
Settlement Agresment lands, Natomas Basin HCP, pg. VI-5}. In fact, the DEIS states that
identifying specific reserve arcas is considered infeasible because of the concern that speculation
would artificially inflatc land costs (pg. 2-57). Other acquisition requirements such as availability
of willing sellers and sufficient water rights to support wetland habitat goals could also hinder
obtaining habitat reserve lands,
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Recommendation:
We recommend that the FEIS provide a general comparative analysis for each
alternative which evaluates the availability of reserve lands (e.g., willing scllers,
potential cost, lands that meet the acquigition criteria), availability of adequate
water rights for those lands, and whether current and projected mitigation fecs will
be sufficient to purchase and mmm%z required habitat rescrve lands in perpetuity.

i EPA is concerned with the 16:13—5&%131, cumulative implications of mitigating the impacts
of incidental take solely throngh increased’ mitigation funding and acquisition of habitat reserves.
We advocate alternatives which focus on avoidance and minimization of potential incidental take
in addition to more habitat preservation.

Recommendation;
The FEIS should clearly and persuasively demonstrate that the proposed Natomas
Basin HCP will result in improved on-the-ground conditions which would not
otherwise be achieved through existing conservation and resource management
plans. = )

2. Although the DEIS clearly states that the National Environmental Policy Act (NEPA)
defines camulative impacts as “the impact on the environment which results from the
incremental impact of the action when added 1o other {emphasis added) past, present, and
reasonably foreseeable future actions” (pg. 4-3), the comulative impacts analysis appears (o
consider only other closely related regional conservation activities (e.g., pes. 4-127, 4-158).
While we recognize that the cumulative impact analysis is focused on effects of implementing
the Natomas Basin HCP, issuance of the incidental take permits and approval of the Natomas
Basin HCP would enable urban development to procced. This urban development will have
significant cumulative impacts on the environment of the Natomas Basin. The goal of evaluating
camulative effects is to provide decisionmakers and the public with an overal] picture of
reasonably foreseeable impacts to Tesources of concern.

Recommendation:
The FEIS should document cumulative impacts from past, present and reasonably
foreseeable actions that affect the same resources being addressed by the proposed
Natomas Basin HCP. For cxample, the FEIS should integrate into the cumulative
impacts analysis for cach resource the potential impacts of urban development
plans instead of providing only a sumnoary of findings from previous
environmental analyses (i.e., Appendix C). Other projects which should be
considered in the cumulative impacts analysis are local flood control projects
(c.g., levee improvements, American River Watershed Long-Term Study),

 agricultural practices, irrigation practices, as well as other conservation actions.

[£%]
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in addition, we recommend the environmental evaluation describe, as a whole, the
combined environmental consequences of the Natomas Basin HCP, its habitat -
reserves, proposed urban development, and indirect and secondary effects of the
G2-9 urban development permitted by the incidental take permits (TTPs). ‘

1. Alternative 4, Reduced Potential for Incidental Take, would reduce theurhan
develapment area covered under the in idental take permits (TTPs) from 17,500 acres to 12,000

acres. The DEIS does not appear to evaluate the implications of this reduced acreage of urban
development. o

G2-10 Recommendation: ;

It is our belief that a redtiction in the urban development area covered by the ITPs
could have environmental and sociceconomic consequences which should be
thoroughly explored in this environmental analysis. We recommend the FEIS
evaluate the consequences and implications of this reduced Jevel of urban
development.

2. The DEIS states that the specific effect of a potential increase in aircraft bird strikes at the
Sacramento International Airport was not evaluated in prior environmental documents for
proposed urban development (Public Health and Safety Section, pg. 4-159). While the potential
for increased bird strikes is evaluated for the Natornas Basin HCP and closcly related regional
conservation actions, there is no evaluation of the potential effects of urban development,

il permitted by the ITPs, on the bird strike risk at the Sacramento International Airport.

Recommendation:

’ Additional urban development, permitted by the ITPs, could attract more birds
{e.g., new roosting sites and food sources) and result in airport cncroachment
issues such as aircraft noise and diese] fumes. We recommend the FEIS consider
évaluating potential effects of urban development on the risk of increased bird
strikes and encroachment issues at the Sacramento Internationgl Adrport.

G2-12 1. A total of 101 special-status species were identified by|the Service with the potential 1o
occur in the Natomas Basin (pg. 3-22). Of thesc 101 species, 22 species were chosen for
coverage by the Natomas Basin FICP. Many of the species not,chosen for coverage arc not
known to inhabit or use Natomas Basin, However, some of the covered species (¢.g., Delta wle
pea, Colusa grass) are also not known to inhabit or use Natomps Basin, Thus, it is not clear why
some species wete chosen for coverage while others were not.
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Recommendation:
We recommend the FEIS include a more detailed explanation for why certain
species were selected or not selected for coverage by the Natomas Basin HCP. For
instanee, we recognize that some of the covered specics may have been selected
because of the potential for their reintroduction to habitat on the actively managed
habitat reserves. If this was the reason for their inclusion as covercd species in the

G2-12 I Natornas Basin HCP, it should be so stated in the FEIS.
2. It is our understanding that California has a state list of “fully protecied” species which
forbids any harm to thess species. Are any of the special-status species which may occur in'the
Natomas Basin “fully protected” species?
G213 Reconmmendation:
We recommend that the FEIS include a short description of California’s “fully
protecied” species requirements. The FEIS should describe whether these
reguirements would be apply to any of the species potentially affected by
proposed urban development, reserve management, of other proposed activities in
the Natormnas Basin.
1. ‘The DEIS states that a shorter permit petiod (e.g., 25 years) was not carried forwand for
detailed analysis because it would not allow adequate time for the habitat reserve system to be
fully developed and assessed for effectivencss (pg, 2-54), Howgever, the scientific basis or
underlying rationale for this conclusion is not provided. ‘
Recommendation:
G2-14 The FEIS should provide the scientific basis, data, or detailed rationate for the

conclusion that the habitat reserve sysiem would not be developed enough to
assess its effectiveness under shorter permit terms. We believe effectiveness
monitoring should begin with initial establishment of habitat reserves and be 2
continuous monitoring effort. We note that the Natomas Basin Conservancy is
already actively managing acquired habitat reserve lands within the Natomas
Basin, Thus, an assessment of, at least, the preliminary effectiveness of mitigation
could be implemented now. ‘

2. We recommend subsequent environmental analysis for project-level actions (e.g., specific
wrban dovelopment projects or reserve restoration projects). We believe such follow-up

G2-15 environmental planning is critical given the geographic. and temporal scope of the Natomas Basin
HCP, the number of proposed covered species, and the possible reliance on adaptive
management strategics.
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3. If available, the FEIS should include a summary of existing scientific evidence
docomenting the effectiveness of habitat conservation planning and restoration in assuring
species viability. We commend the strong commitment to monitoring, surveys, and adaptive
management; especially given the possible limited amount of specific scientific information

regarding ecological mechanisms and specific species nceds. The FEIS should describe possible

faliback options if special-status species and critical habitat confinue to experience a decline.

4. We recommend the FEIS provide an acronym list. Also, the major water delivery canals
{¢.g., Cross Canat, North main Canal) and waterbodies {e.g., Fisherman's Lake) on the maps in
the EIS (e,g., Figure 1-2a and 1-2b) should be labeled.
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SUMMARY OF EPA RATING DEFINITIONS

This rating system was developed as a means to summarize EPA's level of concera with 3 proposed action,
The ratings arc a combination of alphabetical categories for evaluation of the environmental impacts of the
proposal and numerical categeries for evaluation of the adequacy of the EIS.

= » "LO" (Lack of Objections)
The EPA review has not identified any potential environmental impacts requiring substantive chanpes to the
proposal, The review may have disclosed opportunitics for application of mitigation measures that could be
accomplished with 0o more than miior changes to the proposal. . . ‘

T . RO (Environmental Concerns) , :
The BPA review has ideatified eavironmental iinpacts that should be avoided in arder to fully protect the
eavironment. Comective measiires may requive changes to the prefiared altemnative or application of
mitigation meastires that can reduce the environmental impact. EPA would like to work with the lead agency
ta reduce these mpacts. }
"EQ* (Environmental Objections) :

The EPA review has identified significant environmental impacts that must be avoided in order 1o provide
adequate protection for the environment. Corrective measurss may require substantial changes to the
preferred alternative or consideration of some other project alternative (including the no action alternative
or 2 niew alternative), BPA intends to work with the lead agency to reduce thess irapacts.

g U (Bnvironmentally Unsatisfactory) :

. The EPA review has identified adverse environmentil impacts that are of sufficient magnitude that they are

unsatisfactory from the standpoint of public bealthor welfare or environmental quality. EPA intends to work
with the lezd agency to reduce these impacts. If the potentially unsatisfactory impacts are not corrected at
the final RIS stage, this proposal will be recommended for referral to the CEQ.

- , Category I (Adegquate)

EPA believes the draft EIS adequately sets focth the environmental impact(s) of the proferred altornative and
those of the alternatives reasonably available to the project oc action. No further analysis or data collection is
necessary, but the reviewer may suggest the addition of clarifylog language or information.

#Category 2% (Tnsafficient Infornation)

‘The draft BIS does not contain sufficient information for EPA to fully sssess environfoental impacts that should
be avoided in order to fully protect the environment, or the EPA reviewer hag identified new reasonably
available alternatives that aro within the spectrum of ‘alternatives analysed in the draft EIS, which could reduco
the environmedtal impacts of the action. The identified additional information, data, analyses, or discussion
should be included in the final EES.
’ “"Category 3" {Inadequare)

EPA docs not belicve that the draft EIS adequately assesses poteatially significant environmental impacts ofthe
action, or the EPA reviewer has identified new, reasonably availablealtematives thatare outsideof the spectrum
of alternatives analysed in the draft BIS, which should be analysed in order to reduce the potentially significant
environmental impacts. EPA belisves that the identiffed additional information, data, analyses, or discussions
are of such a magnituds that they should have full public review at a draft stage. EPA does not believe that the
draf BIS is adequate for the purposes of the NEPA and/or Section 309 reviow, and thus should be formally
revised and made availabie for public comment in 2 supplemental or revised draft BIS. On the basis of the
potential significant impacts involved, this proposal could be & candidate for referral to the CEQ.

+From EPA Manual 1640, “Policy sad Procedures for the Review of Federal Actions Impacting the Enviroament.”



eComment® NATOMAS_00023 - Page 1 of 12
LocalCache\ProcessedFiles\NATOMAS_00023_001_012.3jpg

DEPARTMENT OF FISH AND GAME
SACRAMENTD VALLEY ARE CEMTRAL SIERRA REGION
701 NINBLIS ROAD. SUIVE A

CALIFDRN - THE RESOURCES AGENGY

RANCHD CORDOVA, CALIFORNIA 55670
Telephone (516} 342004

G3-1

G3-2

December 5, 2002 RECE“IEB

. -5

Steve Thompson, Field Supervisor DEC /0
U.5; Fish and Wildlife Service  SACRAMENTO
2800 Cottage Way W2605 E16H & WILDHIFE OFFICE
Sacramento, CA 95825-1846

Re: Draft Natomas Basin Habitat Conservation Plan (July 2002}

Dear Mr. Thompson,

The California Department of Fish and Game (Department) appreciates tha
opportunity to review and provide comments on the July 2002 Draft Natomas Basin
Habitat Conservation Plan (NBHCP or Plan), the Draft implementing Agreement (1A),

“and the August 2002 Draft Environmental Impact Report! Environment Impact
Statement (Draft EIR/EIS). The NBHCP is a mutti-species habitat conservation plan
designed to support applications for “incidental take permits” (ITPs) from the
Department and U.S. Fish & Wildlife Service {Service) under the State and federal
Endangered Species Acts. The City of Sacramento {City) and the County of Sutter
{Sutter) submitted the NBHCP to the Service eartier this year in support of individual
applications for ITPs under the federal Endangered Specles Act (ESA) (16 U.S.C. §
1531 et seq.). The Department anticipates similar applications from the City and Sutter
under the Califomia Endangered Species Act (CESA) (Fish &. G. Code, § 2050 et seq.)
during 2003.  Any such applications will be processed by the Department in accordance
with the Fish and Game Code and regulations govemning the issuance of ITPs under
CESA. (See generally Cal. Code Regs., it. 14, § 783.0 et 88q.)

in general, the Draft EIR/EIS sets forth the City and Sutter's, and the Service's
analysis of the potential environmental impacts that could result with issuance of (TPs
to the City and Sutter based on the NBHCP. The City, Sutter, and Service prepared the
Draft EIR/EIS to fulfill their respective “lead agency” obligations under the California
Environmental Quality Act (CEQA) (Pub. Resources Code, § 21000 et seq.) and the
National Environmental Policy Act (NEPA) (42 U.8.C. § 4321 et seq.). The Draft
EIR/EIS, in this respect, also analyzes a reasonable range of altematives to the
proposed Plan, as well as potential environmental impacts associated with
establishment and maintenance of the habitat reserves contemplated by the NBHCP,
‘and the possible future issuance of ITPs to other entities in the Matomas Basin.
Against this backdrop, the Department submits the comments set forth below as a
trustee and responsible agency under CEQA. (See generally Pub. Resources Code, §

1
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21069; CEQA Guidelines, §§ 15381, 15386.} T in that capacity, the Department limits
its comments to those activities that fall within its area of expertise as the State’s
trustee agency for fish and wildiife, and to those activities associated with the NBHCP
that it may be required to approve or carry out as a responsible agency. (Pub.
Resources Code, § 21153, subd. (c); CEQA Guidelines, §§15086, subd. (c), 150986,
subd. (d); ses also Fish & Game Code, §1802.)

The Department also submits these comments as part of its ongoing efforts to
consult with the City and Sutter regarding their prospective applications for ITPs under
CESA. At the request of the City and Sutter, the Department provided previous
commients regarding earlier administrative drafts of the revised NBHCP. (See Cal.
Code Regs., tit. 14, § 783.2, subd. (b).) In general, the Department appreciates the
opportunity to consult with project proponents and we commend the City and Sutter's.
effort to seek the Depariment’s input during the local agency planning process. Even
so, the Department emphasizes its continuing obligation to exercise fts independent
judgment during the City and Sutter’s ongoing review of the NBHCP, as well as.during
its review of any permit application that the Department may face in the future. Asa
consequence, the Department’s comments set forth below, as well as our previous
comments, should not be interpreted as an approval, tacit or otherwise, of mitigation
measures that may ultimately be adopted by the City or Sutter, or as an approval, tacit
or otherwise, of any conditions that may be imposed by the Department during a future
permitting action under CESA. In short, the Department has yet to review the adequacy
of the revised NBHCP under CESA and will only do so during its formal review of ITP
applications submitted at some point in the future.

Against this backdrop, the Department would like to emphasize a number of
important points for the sake of introduction. First, the Departmenit recognizes that the
present version of the NBHCP updates and revises the 1997 NBHCP. As is well
known, the Department and Service refied on the earlier version of the Plan to authorize
incidental take by the City within a portion of the Natomas Basin. The Department, in
patticular, issued a management authorization to the City in December 1997, under
farmer Fish and Game Code section 2081. {See Fish & G. Codes, § 2081.1.) A State
trial court upheld the Department’s authorization in February 2000, and the trial court
ruling became final in May 2001, after the Third Appellate District dismissed an appeal
filed by Friends of the Swainson's Hawk ‘and other petitioners. (See Friends of the
Swainson’s Hawk et al. v. California Deparl. of Fish and Game (Super. Ct. Sacramento
County, 2000, No. 98CS01131); Friends of the Swainson’s Hawk et al. v. California
Dept. of Fish and Game (May 30, 2001, C034952).) The Department’s existing
management authorization to the City remains legally valid as a consequence.

In contrast to the Department's management authorization based on the 1997
NBHCP, a federal trial court set aside the TP issued to the City by the Service.
(National Wildiife Fedsration v. Babbitt (E.D.Cal. 2000) 128 F.Supp.2d 1274.) The

' The “CEQA Guidelines™ are found in Title 14 of the California Code of Regulations,
cammencing with section 15000.
2
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revised NBHCP is intended, as a result, to address various shortcomings identified by
the court during the federal litigation. Based on our preliminary and ongoing review, the
Depariment believes the revised NBHCP addresses the issues identified by the court
during the federal litigation. In addition, the Department believes the revised NBHCP
improves upon the earlier version of the Plan.

Qur second point of introduction concerns Reclamation District No. 1000 and the
Natomas Central Mutual Water Company, which the NBHCP refers to collectively as
the “Water Agencies." The NBHCP contemplates participation by the Water Agencies,
but also includes some inconsistent statements regarding the role the Water Agencies
played in efforts to revise the Plan, as well as the existence or status of an application
by the Water Agencies to the Service for an ITP based on the current version of the
Plan. These issues aside, the Department commends the Water Agencies’
commitment to the NBHCP. The Water Agencies, for example, just like the City and
Sutter, sought the Department's input some months ago regarding the confents and
prospect of an application to the Department for an ITP based on the NBHCP. (See

generally Cal, Code Regs., tit. 14, § 783.2, subd. (b).) The Water Agencies have yet to
follow up on the prior consultation and, as a consequence, the Department is skeptical
that the revised NBHCP includes sufficient information to support an application to the
Department by the Water Agencies for an ITP under CESA. (/d., §§ 783.2, subd. (a),
763.3, subd. (a).) The Department stands ready, however, to re-initiate consultation
with the Water Agencies to provide input regarding any such application.

The possible application by the Water Agencies aside, the Departmant
emphasizes that the Draft EIR/EIS includes an analysis of environmental impacts
associated with the Water Agencies’ potential participation in the NBHCP. The Draft
EIR/EIS does a reasonable job, in fact, describing the potential environmental impacts
associated with activities by the Water Agencies that may be covered by the NBHCP at
some point in the future. The level of detail in the analysis is appropriately
commensurate with the less-than-gpecific detail as to the scope and nature of the
Water Agencies’ activities for which they may seek coverage under CESA at some
point in the future,

Our third point of introduction concems the Department’s prior comments
regarding the South Sutter County Specific Plan, The Department provided comments
to Sutter in December 2001, and April 2002, regarding the environmental impact report
for the proposed specific plan. The Department's letters take issue with Sutter's
environmental analysis of project-related impacts on biclogical resources and the
Department understands the proposed project is the subject of pending litigation. While
the Department is aware of the legal presumption of adequacy attached to Sulter's
document during the course of litigation (see Pub. Resources Code, § 21167.3), the
Deparment emphasizes its obligations under CEQA with respect to any ITP application
that Sutter may submit to the Department. (Cal. Code Regs., tit. 14, § 783.3, subd. (a):)
In this respect, the Department trusts that Sutter will provide appropriate CEQA analysis
as a lead agency to the Department in support of any permit application under CESA

3
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that is based on the NBHCP,

Finally, the Department believes the NBHCP would benefit from additional clarity
regarding obligations of the potential permitiees relative to the Plan Operator. The
NBHCP should state more clearly that the local agency permittees may not and cannot
completely delegate their obligations to implement and comply with the NBHCP to the
Plan Operator. In this respect, the NBHCP should clarify that the local agency
permittees are obligated to fulfill the requirements of the Plan in the event the Plan
Operator is unable to do so for any reason. The Department recoghizes, of course, that
the Plan Operator is also a permittee under the NBHCP. The Plan Operator is charged
with certain obligations under the NBHCP that are independent of its obligations as an
agent of the prospective local agency permittees. In this respect, the NBHCP should
clarify that the Plan Operator must fulfili its independent obligations under the Plan, but
that the locat agency permittees may not completely delegate responsibility for their
own permitting obligations under the NBHCP to the Plan Operator.

With these introductory comments in mind, the Department's specific comments
regarding the revised NBHCP and the related documents follow below.

Habitat Reserves

The Department understands the practical difficuities associated with designating
specific areas for habitat reserves. Some of these difficulties are discussed in the
NBHCP at pages ViI-68 and B9. Yet, with respect to Swainson's hawk, the Plan and
related conservation strategy relies on and commits 1o no development within the one-
mile Swainson's hawk zone. The Department commends the City and Sutter's
commitment to this important component of the conservation strategy for Swainson’s
hawk. Even so, the Department believes the conservation strategy will be more.
effective if the NBHCP includes a requirement that upland habitat reserves
contemplated by the Plan all be acquired within one mile of the Swainsen's hawk zone.
In the Department’s view, such a requirement would allow for reserve acquisition
flexibility and willing sellers, and result in a connected, robust permanently iccated and
protected reserve system for Swainson’s hawk. The cument analysis would benefit
from consideration of this issue.

Under the proposed Plan, reserve lands may be sold and relocated as the
habitat reserve system develops. The Department is concernad about this aspect of
the Plan and believes that additional detail is warranted to ensure that related impacts
are avoided to the extent feasible, and minimized and fully mitigated. In the
Depariment’s view, the “trade-out™ and relocation of established reserves could resuit in
the temporal loss of habitat functions and values under the operating conservation
program unless there are adequate safeguards. In this respect, the Department
balieves the NBHCP would benefit from additional detail as to how the habitat functions
and values of existing reserves will be adequatety mitigated in the event the trade-out
provision in the Plan is invoked by the Plan Operator. it is not reasonable to assume,

4
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for example, that covered species benefiting from an existing reserve will necessarily
*follow” the Plan Operator to a new reserve site. Mareover, without the benefitof a
habitat reserve designation, covered species benefiting from and occupying the former
reserve could suffer adverse effects that should be addressed in the Plan. Potentially

feasible mitigation measures to address the temporal loss of habitat functions and

values where the frade-out provision is invoked include: (1) acquisition of an equal

-amount of reserve lamds; (2) restoration andior maintenance of new reserve lands to

provide habitat functions and values comparable to the former reserve; and (3)
maintenance of the habitat functions and values on the former reserve until the new
reserve is fully established biologically.

The Depariment believes the analysis addressing the issues detailed in the
preceding paragraph should also consider an additional mitigation requirement to offset
the temporal loss of habitat functions and values at the former reserve site. Once
habitat reserves are established, the Department believes the reserves will act as a
biolngital sink drawing covered species to the site. This biological benefit afforded by
the reserves will not be entirely offset by relocating the reserve in another place,
particularly if the former reserve is de-watered, converted from managed marsh to rice,
convarted from rice to ancther agncuitural use, or no longer managed for the benefit of
covered species. In the Department's view, the NBHCP should address the prospect of
such temporal impacts and provide appmpﬁate mitigation at a minimum habitat
replacement ratio of 1:1.

Finally, the Department believes the additional analysis highlighted in the two
proceeding paragraphs should clarify whether or the extent to which former resarves
could be daveloped as par of the 17,500 acres of development contemplated by the
proposed Plan. if a former reserve is subseguently developed under the NBHCP, for
example, the Plan should clarify that such development is contingent upon the payment
of habitat mitigation fees or compliance with the other miﬁgaﬁcm alternatives set forth in
the Plan. In the altemative, if development of former reserves is not contemplated as
part of the 17,500 acres of contemplated development, the NBHCP should make clear
that any such development will require independent authorization by the Depariment
under CESA and other pertinent provisions of the Fish and Game Code.

The reserve habitat ratio in the NBHCP allows for 50% of the mitigation acreage
to be in rice, although page V1I-67 slates that managed marsh “provides significantly
more beneficial edge habitat for the snake than a typical rice field.” Sections 1-10 and
11 also state that Giant garter snakes prefer permanent freshwater marshes and low
gradient streams. Likewise, at page Vil-70, the NBHCP discusses rejected altematives
- including one comprised entirely of managed marsh - based on economic and
biological considerations, stating that the propesed percentage of reserve habitat types
“may not be biologically optimal.” Despite all of these comments, the Plan states that
the biological necessity of more marsh, as opposed to lands farmed for rice, must be
demonstrated before the required percentage of managed marsh will be increased. In
the Department’s view, the last statement conflicts with the prior highlighted statements

5
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in the NBHCP and, more importantly, with existing scientific lterature indicating that
Giant garter snake prefer marsh habitat to rice habitat. Along these same lines, the
Department believes the Plan would benefit from additional anaiyms to support the
conclusion that the proposed percentage of reserve lands held in rice as opposed to
managed marsh will fully mitigate impacts fo the covered species. Finally, the Plan
should ciarffy that the Plan Operator has the discretion to convert rice to managed
marsh in the event that rice production becomes unprofitable in the future. As a
corollary the Plan should also specify that no such discretion exists with respect to the
conversion of reserve lands in managed marsh to rice production, regardiess of the
required percentage of managed marsh.

The Department i is concernied about biological connectivity between the habitat
reserves contemplated by the NBHCP, particularly with the ccnﬂ:ctmg information
regarding the Water Agencies’ present and future participation in the current
conservation planning effort. The Department is concerned bacause the biological
conservation strategy for the Giant garter snake and other aquatic covered spegies
depends on functional habitat connectivity between reserves. In our view, the NBHCP
would be improved with additional detail as to how biological connectivity between
current and proposed habitat reserves will be maintained through the canal system that
is currently owned and operated by the Watar Agencies, The analysis should focus, in

~ particular, on the biclogical efficacy of the conservation strategy as it relates to reserve

connectivity even if the Water Agencies choose not to participate in the Plan. The
additional analysis is erucial in our view because the cumrent approach to the issue
appears to be based primarily on an annual obligation by the Plan Operator to consuit
with the Water Agencies regarding waler management and potential canal closures or
piping. More assurance of canal connectivity betweén reserves is necessary.

The additional analysis regarding reserve connectivity should specifically
address a number of potential mmgatmn measures. One potentially feasible mitigation
measure that should be considered is a prohibition on Plan Operator approval to grant
access across reserve lands for canal madification unless the authority for such access
already exists. In the alternative, Plan Operator approval to access reserve lands for
canal modification could be conditioned on Department approval. In addition, the
Department believes the following measures may help to ensure the effectiveness of
mitigatmn for canal connectivity and that they should be addressed with respect to that
issue, as well as for the conservation strategy for the Plan as a whole; (1) designating
the Department as a third party beneficiary on all conservation easements held by the
Plan Operator for reserve lands; (2) granting the Department a conservation easement
on all reserve lands held by the Plan Operator in fee title; {3) acknowledging that any
discretionary canal modification by the Water Agencies, including de-watering will resuit
in significant impacts subject to CEQA; and {4) acknowledging that canal modification
and de-watering of canals that provide biotogical ccrnﬂactivity to habitat reserves will
require complisnce with CESA and other perfinent provisions of the Fish and Game
Code, Finally, the Department emphasizes that it will likely require compliance with
measures (1) and (2) as part of any ITP issued under CESA that relies on the NBHCP.
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Reducing habitat fragmentation through compact development is identified as a
key conservation goal for the NBHCP. To this end, the Plan states that the City and
Sutter, and presumably any other local agency permittees subject to the NBHCP, will
"promote connectivity between reserves and surrounding agricutture[,]” and that such
agencies, "through their adopted general plans, community plans, and specific plans,
will promote compact urban development within limited porfions of the Natomas Basin,”
{Emphasis added.) The Department emphasizes that these commitments are only
meaningful from a biological standpolnt to the extent they exist in the context of the
local agencies’ planning and zoning structure. The Plan, in this respect, should include

-a specific requirement that sny local agency permittee’s planning and zoning structure

include such binding policies, designations, and commitments.

On a related note, the NBHCP indicates that an analysis is required during the
mid-peint review of the Plan to analyze, among other things, whether the remainder of
the 1,100 acres in the Sutter County industrial/fcommercial reserve is or is becoming
fragmented Consistent with tha statements in the preceding paragraph, if the Plan is
intended to ensure fragmented development in the Natomas Basin does not occur,
Sutter's specific fand use policies to achieve this result should be identified and
incorporated by reference in tha NBHCP.

Finally, the NBHCP requires that reserve lands be in habitat blocks that are a
minimum of 400 acres in size to “support long-term viability of Covered Species.”
Exceptions to this standard are allowed if the Plan Operator "determine(s] that smaller
reserves have biclogical significance and [that they] should be preserved]]" including
as a condition of the Adaptiva Management Frogram in the Department's opinion, no -
exception to the 400-acre minimum reéserve size should exist for reserves that provide
mitigation for Glant garter snake and Swainson’s hawk. In our view, exceptions 1o the
minimum size requirement for reserves should only exist for reserves that provide
habitat for covered plants and invertebrates exclusively.

As regards the 400-acre minimum reserve requirement, as well as the 2,500-
acre minimum, the Depariment believas the NBHCP would benafit from additional detail
regarding how these standards will be applied while the habitat reserve system is
established over time. As currently drafted, the NBHCP makes clear that the reserve
acre minimums must be met at buildout, but the Plan provides litle detail as to how the
minimums should be applied in the interim. The Department believes the Plan should
address the isste. The Department suggests an approach requiring progress towards
the minimum reserve requirements that is proportionate over the term of the
contemplated permmits to the amount of development permitted and the number of acres
of habitat reserves acquired. Additional consultation with the Department on this issue
will likely be necessary. Even so, we emphasize that the minimumn sizes of the
contemplated reserves are a crifical component of the proposed Plan that must be
achieved to ensure the effectiveness of the operating conservation program.
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The Department recommends that the NBHCP include a species mitigation
matrix that lists all the speciesimpacts and mitigation measures included in the Plan.
The matrix would provide a concise, comprehensive method for the public to evaluate
how the Plan fully mitigates impacts for each covered species. The Department will
need such a matrix in any event to support issuance of any incidental take permit to the
City or Sufter under Fish and Game Code section 2081, subdivision (b).

The Department believes the NBHCP would benefit from additional detail
regarding the conservation strategy for Swainson's hawk. The issue is of great concem
to the Department as the State's trustee agency and, as the City, Sutter, and Service.
know, the matier continues to receive considerable attention from a number of parties
involved in the previous State and federal litigation. The Department, in this regard,
appreciates the City's letter of November 20, 2002, regarding Swainson’s hawk
mitigation under the NBHCP and believes that the Plan would benefit from some of the
analysis in the letter. The Départment also believes that the Plan would benefit from
additional detail regarding a number of important points highlighted in the table that
appears on page 4 of the City’s letter. In general, the table summarizes the City's
conclusion that the conservation strategy provides a total of nearly 4,300 acres of
Swainson’s habitat, including the 2187.5 acres of upland habitat reserves managed
specifically for the benefit of the species. Approximately 1 .500 acres of the total land
area identified in the table is tied to upland edges of managed marsh reserves and the
levee and upland areas of reserve lands. farmed for rice. The NBHCP should clarify
how the numbers were derived, explain that the 1,500 acre figure is not a product of
“double counting,” and detail management practices for these specific areas, as
appropriate, that will further benefit Swainson’s hawk. Finally, with respect to
Swainson's hawk, the Depariment believes the NBHCP would benefit from an
explanation as to why additional mitigation for the species is not necessary to meat
State standards under CESA. The Department believes this additional analysis is
important, particularly because the proponents of Metro Air Park provided an additional
200 acres of land to mitigate the loss of a single Swainson's hawk nest tree as part of
their permit application for an ITP from the Department.

The Department believes the NBHCP and related documents should be revised
to clarify the circumstances under which the take authorization for covered but currently
unlisted species will take effect under Fish and Game Code section 2081, subdivision
(b). The matter is currently addressed in various portions of the NBHCP, as well as the
draft 1A in sections 3.3.5 and 6.2.4. The documents currently describe the take
authorization as automatic at the time the covered but currently unlisted species are
designated as a candidate, endangered or threatened species under CESA. The
language is substantially similar to language in the Metro Air Park ITP issued by the
Department eatlier this year. In contrast, the City's existing management authorization
contemplates a different approach, reflecting practices by the Department prior to
substantial changes to CESA in 1998, The Department believes the approach

8
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contemplated in the revised NBHCP should be changed in one important respect. In
the Department's view, take authorization for covered but unlisted species should take
effect after a brief review of the status of the species at issue under the NBHCP at the
time the species is designated as candidate under CESA. We believe that the
permittees at that time should demonstrate through a report that there are no changed
biological conditions with respect to the species under the conservation program, that
reserve lands provide habitat functions and values for the species, and that the species
actually occupies reserve lands established pursuant to the NBHCP. Under this
approach, the assurances that may be provided by the Department through the
issuance of an ITP basad on the Plan will take effect following the Department’s review
of the status report, Revisions to the NBHCP and IA to reflect this point will likely be
necessary. :

The NBHCP proposes coverage for three species that are State listed
endangered plants generally found in and around vernal pool habitat. The Department
believes the NBHCP would benefit from additional information regarding how the
conservation strategy of avoidance and on-site preservation will minimize and fully
mitigate the impacts to these species, The additional analysis should specifically
address cumulative and indirect effects associated with habitat isolation and urban
developmert impacts. To the extent additional detail regarding minimization and
mitigation measures is needed, the Plan should identify and establish a minimum size
for on-site vernal pool mitigation areas that include buffers, and watershed and upland
areas for pollinators. In addition, the discussion should consider vemnal pool creation on
reserve lands as a potential mitigation measure. The Depariment emphasizes, _
however, that created vernal pools could only be used for mitigation undey the NBHCP
after species establishment criteria are met. Moreaver, the use of created vemnal poo)s
as mitigation for related impacts is only appropriate at Depariment-approved
conservation/mitigation banks with available, relevant credits. .

Mcnitoring

Development of the Biological Effectiveness Monitoring Program {BEMP) as
discussed at page Vi-14, for example, should include peer and public review.

The NBHCP indicates that the final BEMP will be completed within two years
following permit issuance. This time frame conflicts with the commitment to initiate
monitoring on lands already acquired. Site specific biological monitoring plans should
be prepared following the Department's approval of the BEMP. Site specific biological
monitoring plans for new reserve acquisitions should be prepared when 40 or more
acres of new reserve lands in one location are acquired, Subsequent reserve
acquisitions should also comply with this condition within a six month period, but only
with approval from the Technical Advisary Commitiee.

The monitoring data must be maintained in a spatial data system to allow for
analysis, data sharing, and reporting.



eComment®© NATOMAS_00023 - Page 10 of 12
LocalCache\ProcessedFiles\NATOMAS_00023_010_012.jpg

G3-22

G3-23

G3-24

G3-25

e |
" reserve system." The meaning of this phrase should be clarified.

G3-27
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3-29

Appendix B of the NBHCP includes a Department staff report regarding
mitigation for impacts to Swainson’s hawk in the Central Valley of California. The staff
report, however, is not the biclogical “benchmark” governing the adequacy of the
NBHCP under CESA. The staff report does not, in fact, apply to the NBHCP and the

| Department believes it should not be included in the Plan as an appendix.

- The NBHCP refers to rice farming best management practices in a number of
places, including page IV-28. If the rice farming best management practices are

considered mitigation, they should be specifically identified and incorporated into the

Plan as part of the. proposed conservation strategy.

At page IV-29, the NBHCP states that the ultimate goal of the proposed reserve
system is to “establish self-sustaining natural communities capabie of supporting the

appropiiate Covered Species.” The Department disagrees that the goal of self-

sustaining “natural communities” will be achieved because most of the reserves will
either be in managed marsh or farmed for rice production. The existing statement in
the NB HCP should be deleted or revised accordingly.

At page VI-2, the NBHCP states that developers covered by the Plan would be
allowed to establish mitigation banks that could be used t¢ sell credits to others in the
basin. In the Department’s view, the NBHCP should clarify that, while developers may
hold their own excess acreage for future mitigation. developers wishing to sell mitigation
credits to-others would not be ‘authorized to do so without full compliance with the
Department Mitigation Banking Policy and procedures.

At page VI-22, the NBHCP refers to "significant land use changes outside of the

At page VI-22, the NBHCP refers to "uncertainties associated”™ with “Plan
implementation.” The Plan should identify and clarify the “uncertainties™ referred fo in
the existing text. The NBHCP should then explain how the Plan ensures these
uncertainties will not adversely affect the biological success of the operating
conservation program.

At page VI-23, the NBHCP refers to "research needs for successful
implementation of the Plan,” The Plan should clarify what research needs are
contemplated and describe how they are analyzed in the economic analysis.

The NBHCP, at page Vi-23, refers to a time period when biclogical monitoring
threshold limits will be defined and implemented. Because these thresholds are.
relevant to the proposed adaptive management program, the Department recommends
that greater detail be provided.

10
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At page V1-27, the NBHCP mentions the prospect of changes to the operating
conservation program in response o the adoption of a Swainson's hawk recovery plan.
The Plan would benefit from greater detail regarding the range of potential changes that
could occur in response to a recovery plan. Detail commensurate with that provided for
the Giant garter snake is appropriate to the extent such potential changes are
reasonably foreseeable and not speculative.

At page V1-28, the NBHCP refers to an overall program review 10 assess the
“success of the 25% managed marsh/50% rice/25% upland for supporting Giant garter
snakel.]* The review should extend to all covered species.

At page V1-36, the NBHCP refers to required notice to the Depariment and
Service within seven days of changed circumstances related 1o toxics. The required
notice should not be limited to toxics. Rather, the NBHCP should be revised to require
notice to the Department and Service of changed circumstances generally.

At page Vi-37, the NBHCP discusses non-participation in the Plan by local land
use agencies and the obligation to assess protected habitat in the event of such non-
participation. The stated purpose of the analysis is to assess the rough proportionality
between reserves and mitigation, and impacts to covered species resulting from
activities covered by the NBHGP. The Plan, however, does not appear to require
tracking of the types of habitat impacted by covered activities. In our view, such
tracking should be required. Doing so will facilitate the required analysis and serve as a
gauge to ensure that habitat protection and mitigation keeps pace with impacts to
specific habitat types.

Editorial Comractions
Page VI-8, 4% paragraph. Change “MOAS" to "MOAs," and delete “moas.”

Page IV-22, 4™ paragraph, Existing text refers to Figure 14. The figure is mis-labeled
and the reference in the text should be comrected.

Page V1-28, last line on page. Insert "CESA.”

Page VI-40, ltem (13): For revisions not requiring an amendment, ingert "goals” after
“biclogical® in the first sentence.

Page Vi-41, em (2). The amendments section should also include changes to CESA.
Page Vi-42, 2" paragraph. Delete the reference to amphibians.

Figure 13. The figure should be updated to depict the four Swalnson's hawk nests
removed in 2002. The figure should also refiect the Swainson's hawk zone as

11
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G340 | referenced on page IV-22,

G3-41 [ Figure 15. The figure does not contain the identified graphical data.

G3-42 [ Figure 16. The figure doss not accurately depict the identified data due to an ermor in
shading of the represented parameters.

* * *

In closing. the Department appreciates the opportunity to review and provide
comments regarding the revised NBHCP. We commend the City, Sutter and Service's
G343 |  offoris to date. The Department is committed to the long-standing yet unfinished effort
to devise a balanced conservation strategy in the Natomas Basin and we look forward
to the future work required to achieve that end.

If you have guestions and would like to discuss any of these items please
contact Terry Roscoe, Habitat Conservation Supervisor, at (916)358-2382, or Jenny
Marr, Staff Environmental Scientist, at (530)895-4342.

Regional Manager

cc: Tomlee
Carol Shearly
City of Sacramento

Lamy Combs
County of Sutter

Ron Rempel
Sandra Morey
CDFG HabRat Conservation Division

Michael Valentine

Johrt Mattox
CDFG Office of the General Counsel
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October 7, 2002

Ms. Grace Hovey

City of Sacramento

1281 *I" Street, Suite 300
Sacramanto, CA 95814

Dear Ms. Hovey:

Re: City of Sacramento and Sutter County Draft EIR!EIS Draft Natomas Basin
Habitat Congervation Plan (NBHCFP); SCH# 1887062064

The California Department of Transportation (Department), Division of Aeronautics,
reviewed the above-referenced document with respect to airport-related nofse and
safety impuacts and regional aviation land use planning issues pursuant to CEQA.
The following comments are offered for your consideration.

The proposal is for the establishment of a multi-species habitat conservation
program to “minimize and mitigate the expected loss of habitat® in the Natomas
Basgin area. As discussed in the Draft EIR/EIS, thers is a concern for increased
“sonflicts between waterfowl and aireraft from Sacramento International Airpert.”

The need for compatible and safe land uses near airports in California is both a local
Gl | and a state isswe. Along with protecting individuals whe reside or work near an
airport, the Division of Aeronautics views each of the 250 public use airports in
California as part of the statewide transportation system, which ie vital to the
state’s continued prosperity. This role will no doubt increase as California’s
population continues to grow and the need for efficient mobility becomes more
crucial. We strongly feel that the protection of airports from incornpatible land use
. enerpachment is vital to California’s sconomic future.

The proposal should be submitted for a consistency determination to Dave Boyer
62 | with the Sacramento County Airport Land Use Commission (ALUC) n care of the
- Bacramento Area County of Governments (SACOG).

These comments reflect the areas of concern to the Department’s Divigion of
oz | Aeronautics with respect to airport-related noise and safety impacts and regional
airport land usa planning iesues. Wa advise you to contact our district office
concerning surface teansportation isgues.
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Thank yon for the opportunity to review and comment on this proposal. We glso
request copies of the Final EIR/EIS and the Pinal NBHCP when available, If you
have any questions, please call me at (916) 654-5314.

Sinreraly,

 doorad
Ao

Avistion Environmental Planner

¢ State Clearinghouse
Dave Boyer-BACOG
G. Haxdy Acree-Sacramento Intarnational Airport
Patrick L. Smith-USDA, Wildlife SBervices
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Natomnas Basin Habilat Conservation Plan
DEIR/DEIS "

SCH#1997062084

Ms. Grace Hovey BEBEW ED |

City of Sacramento
Planning Division _
1231 I Street, Suite 300 NOV 11 2002

Sacmento. CA 95814 m%

Dear Ms, Hovey:

Thank you for the opportunity to review and comment on the Natomas Basin
Habitat Conservation Plan {HCP) proposal. Qur comments are as follows:

» We support Sutter County and the City of Sacramento’s efforts to enhance
the role that the natural environment will take on as area development
651 occurs. Our comments are directed at helping to ensure successful
implementation of the HCP in conjunction with the continuing operation
;J:d eg;;ansmn of Interstate 5 {1-5) and State Route (SR) 99/70 adjacent to
he HCP area. (

+ We request that the HCP provide mechanisms to keep Caltrans informed of

lssues that may affect future transportation improvements Including
5.2 drainage, future interchange sites, and wider freeway facilities with access
control. This will benefit the HCP by allowing us to provide useful
information as early as possible so as (0 prevent any delays or increased
costs to HCP implementation.

Gs3 | * The Natomas Basin HCP area Includes segments of I-5 and SR9, These
Caltrans facility segmments rely on Reclamation District 1000 and its
drainage system to manage the State's stormwater, These segments are, in

"Calirons tmproves mobdihy ooross Califormie”
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Ms. Grace Hovey
October 28, 2002

Page 2

general, above the grade of the surrounding flelds. Lands near and abutting
State facilitles, thus, serve a valuable purpose regarding established

drainage patterns,

The HCP should ensure that existing drainage patterns are perpetuated or
improved within State right-of-way. Any increases of discharge into the
State drainage systemn as a result of changes In impervious surfaces or other
causes related to the Plan must be mitigated. Pre and post-Plan discharge
information should be supplied for Caltrans review. Any change in dralnage
capacity needs as a result of this HCP should be identifled. Any runoff that
comes from the proposed HCP area must not contribute a contaminant load
to storm waters handled by the State, for example oils, grease, sand,
sediment, debris. All runoff that enters the State right-of-way must meet
Regional Water Quality Control Board (RWQCB) standards for clean water.

The incorporation of environmental Best Management Practices (BMP}, such
as retention ponds, inflitration trenches, and other drainage improvements
may be sufficient to mitigate adverse dralnage impacts from proposed
developments.

» HCP implementation must address right of way preservation for the future
expansion of I-5 and SR99 and their interchanges. Plans for the SR99
freeway segments indicate a need for an “ulflmate” 8 lane freeway. Plans for
the I-5 freeway segments indicate a need for an “ulttmate” 8 lane freeway
north of the 1-5/1-80 Interchange and an “ultimate” 10 lane freeway south of
the I-5/1-80 Interchange. Any plans to infringe or use this needed right of
way for HCP purposes should be developed in close consultadion with

Please provide our office with any further action regarding this project. If you

have any questions regarding these comments, please contact Ken Champion
at {916) 274-0615.

Stncerely,

JEFFREY PULVERMAN, Chief
Office of Regional Planning
e¢:  Katle Shulte Joung, State Clearinghouse

Paul Junker, Sutter County Planning
"Caltrans irmproves oty gores Callfarmic™
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Water Resources' staff has reviewed State Clearinghouse Document Number
1997062064 and provides the following comments: ,

Dear Ms. Hovey:

A review of Draft Natomas Basin Habitat Conservation Plan indicates portions of
the proposed plan may encroach into the Sacramento River Plan of Flood Controf, over
| -which The Reclamation Board has jurisdiction. In the event that any work, including
axcavation and construction activities, is proposad within the juriediction of the Board, a
permit wilt be required {pursuant to-Section 8710 of the California Water Code}. All
proposed projécts shall comply with standards contained in the California Code of
Regulations, Title 23.

» Section 8 of the Regulations states that additional information, such as

Gé-1 | gectechnical exploration, soil testing, hydraulic or sediment transport studies,
biological surveys, envirorimantal surveys and other analyses may be required
prior to Board action on the application for penmit. :

» Saction 10 of the Regulations requires that applications for permits being
submitted to the Board must include a completed environmental questionnaire
that accompanies the application and a'copy of any environmental documents if
they are preparad for the project. For any foreseeabls significant environmentsil
impacts, mitigation for such impacts shall be proposed. Applications are
reviewsd for compliance with the California Environmental Quality Act.

If you have any questions, please call me at (316) 653-0402, or Samuel Brandon

at {916) 653-6491.
Sincerely,
Sterling Sorenson j
Enginesering Associate
Floodway Protection Saction
cc.  Richard Marshall, Chief
Flood Project inspection Section
3310 El Camino Avenus

Sacramsnto, California 95821
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RE: Draft EIS for the Natomas Basin Habitat Conservation Plan

| attended the September 25, 2002 public meeting at Whitaker Hall in Yuba City.
it was very informative.

Placer Parkway

PCTPA will be conducting a Tier 1 EIS/EIR for the Placer Parkway (Parkway). A

Parkway overview and copy of the Project Study Report (PSR) alignment
alternatives are attached

As illustrated in the PSR map, segments of four alignments are depicted crossing

‘the eastern portion of the HCP area. All of these would be in the proposed South

Sutter Specific Plan area along SR 70/99.

Note, the PSR identified and evaluated several concept alignments. The
‘racommended’ alignment is subject to change based on the subsequent detailed
environmental review. The purpose of selecting a recommendad alignmeant was
to help foous the PSR and to improve cost estimates for engineering and
environmental studies.

Thare are a number of development projects (recantly approved, pending
approval, and/or anticipated) for south Sutter, western Placer, and northem
Sacramento Counties. As the region continues fo develop, Parkway alignment
options may become more limited with potentially greater
environmentalfeconomic impacts. PCTPA will be working with Sutter County 1o
ensure viable Parkway corridor alignmants are maintained for the Tier 1 process.

4
S&0 Hizh Streat » Suite 107 + Auhum. CA 95603 » (5301 823-4030 « FAX 823-4036
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Environmental Review

The Revised Natomas Basin HCP EIR/EIS references a new east-west

axpressway (Placer Parkway) in 4.8 Traffic (page 4-147). It is understood that
G2 | the EIR/EIS would support discretionary aclions such as the issuance of

incidental take authorization for activities such as infrastructure and other public

works projects including the future Placer Parkway.

Thank you for including PCTPA in the review process. I you have any
questions, please call me at 530.823.4033.

Stan Tidman, Senior Planner

Attachments

Copy: Celia McAdam, Executive Director
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Placer Parikkway Overview

A Conceptual Plan {2000} and a Project Study Report {(2001), for the proposed
Parkway have been complsted. Both were based on comprehensive public
paricipation programs and preliminary engineering/environmenial background.
PCTPA and SACOG Boards adopted both documents.

The PSR envisions a transportation facility within three sagments:

= Western ~— SR 70/99 to the Sutter/Placer County line - with four alignments
» Central - Sutter/Placer County line to Fiddyment Road — with three alignments
» Eastem - Fiddyment Road to SR 85 — with two afignments

The westem and eastern segments would contain interchanges at each State
Route. The central segment — between Fiddyment and Pleasant Grove Roads
would have no access. The PSR cited this central ssgment would contain an
average maximum 1,000-wide ‘no-development buffer’. This comidor concept is
to include and promota vicinity open space features. All of the alignment
alternatives are to evaluate a ‘with’ and ‘without' Watt Ava. extension during the
project’s environmental review.

Funding for the Parkway’s environmental review was programmed in FY2002/03
in the 2002 RTIP. The proposed Parkway project is included in the Placer
County Regional Transportation Pian 2022 (PCTPA 2001). This document cites
the project as a high regional priority, The project was also included the 2002
STIP and SACOG's recently adopted Melropolitan Transportation Plan (MTP)
and the Matropolitan Transportation improvernent Program (MTIP). In July, the
California Transportation Commission aliocated funding. In August, Calfrans
authorized PCTPA to proceed,

Earlier this year, the newly formed South Placer Regional Transportation
Authority (SPRTA) adopted a $125 million Regional Transportation and Air
Quality Mitigation Fee. New developmeant in the south Placer County area will be
assessed over the next 20 years to supplement federal and State funding for
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regional fransportation projects such as the Parkway. Approximately $50 million
will be collected for the Parkway.
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COUNTY OF SACRAMENTO

PLANNING AND COMMUNITY DEVELOPMENT DEPARTMENT

22T ERVENT STREET, ROOM 230 THOMAS W HUTCR [NGGS
SACRAMENTO, CA 95314 DIRECTOR
Telephone: (916) 874-6141 _

FAX: [916) 874-6400 Rabert Sherry, Principd) Planner

Lofg Range Planhing

Tricia Stevens, ¥iduveipal Plannar

e

Applicition Processing

“Richard Maddox, Prineipal DiTicor
Code Eafoircement

Jrecember 5, 2002 Ara Rhades, ASO §i
Adinitisirabin

Field Supervisor

United States Fish and Wildtife Service

2800 Cottage Way, W-2605
Sucramente, CA 95825

RE:  Commenits on Draft EIR/EIS, Draft Natomas Basin HCP
State Clearinghouse No. 1997062064

Deur 1.5, Fish and Wildlifc Serviece:

Thank you for the opportunity to comment an the vevised Natomas Basin Habitat Conservation Plan
(NBHCP) and the Environmental Impact Report (EIR)}Environmental Impact Statement (EIS) prepared
in conjunction wirh the draft plan. - The enclosed matrix contains detailed comments on both documents,
with an cmphasis on technical and policy concems and suggested areas for clarification or Turther

-analysis, pacticalarly in the areus of land use, public safety, and witer resources. The following

comprises additional comments of the County of Sacramento on bott documents, with & focus on general

economic and policy coneems.

The NBHCP Is crafted 1o suppqrt‘the issuance of “incidental 1ake™ permits (o the City of Sacramento and
the County of Sutter. - Such permits are authorized 16 allow an ofhcrwise lawful undertaking, which conld

-result in incidentul harm to an endangered specics, Ta thvis instance, the gtherwise Jawful activity

supported by ihe incidental take permits to'be issued is the development of property within the City of
Sacramento and the County of Stutter. While such permits will protect development activities of
individual Jandowners, the permitees will be the City and the County. Against this general background,
ihere are a several potential shortcomings within the NBHCP and the permils that it is intended 1o
suppoit;

Land Uses

The NBHCP relies upon the assumption that “...consolidated . , . Targe, biologically viable units
with connectivity between individual reserve units...” will ba acquired. Without landowners
willing to sell their properties to the Natomas Basin Conservancy (NBC) ata pelce the NBC can
aflord to pay, such acquisitions will not eccur, Insofar as the NBC does not possess powers of
cminent domain, it is unclear from the NAHCP how such scquisition will occur. Instead, there
appears to be an assumption (hat existing 1and uscs, othier than that acreage ‘which the NBHCP
acknowledges will develap, will continne, Yet, thiz assumption relutes, i large measare, 10
property. over which no permitiee bas current Jurisdiction.
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Field Supervizor

United States Fish and Wildlife Service
December 5, 2002

Pape 2

Further, the strategy envisioned by the NBHCP relies extensively on continued sice farming
within the Natomas Basin, even to acquiring conservation sasements over existing rice farms.
However, owners.of such operations may discontinue rice farining at any lime without a permit
from any goveramental entity, and without obtalning an incidental take permit. Water shortages
or the escalating cost of this resource render rice farming infeasible. Impacts from such potentig
operational deeisions nre not discussed in the drult NBHCP or the EIR/EIS,

Financing

In connection with an incidental 1ake permit and the rekited conservition plan, the permilces,
City of Sacrumento and County of Sutter, must *..ensure that adequate funding for the plan will
be provided." Punding for the NBHCP relies upon a system of “mitigation™ fees to be imposed
on developers within the Conaty and the City. The systom of “mitigation” fees fo support the
NBHCP does not amount to financial assurance from the City of Sscramento or the County of

‘Sutter. Such a'system is dependent upon the continuing econormies of development, which may
ot muty not occur, Absent development, there iz no fee and no continning income 1o the NRC,
other than investment interest,

The enclosed specific comments note significant, on-going obligations of the NBC for which more than
interest carnings may be required. Thé County of Sacramento appreciates this opportunity to comment

on the proposed NBHCP and the accompanying BIR/ETS.

Singerely,

Thomas W.
Planning Director

AMW/GR

Enclosure

oo Vicki Cainpbell. Division Planning, Conservation Planning = US FWS

Ienny Marr, Wildlife Biologist, California Department of Fish snd Game
Robert Thomas, City Manager - City of Sacramonto

Gary Stonehouse, Planning Director ~ City of Sacramemto

Carol Shearly, Natomas Manager, Planing Depatinient — City of Sacramento
Paul Junker, Pacific Municipal Cousultants

Terry Schutien, County Bxeoutive

Robert Ryan, County Counsel

Hardy Acres, Director of Sacramento Airport System

Robert Leonard, Assistant Dirsctor of Airports

Dennis Yeast, Direetor of Environments! Review and Assessment

WiCien, Plan\hnnas\DpiascapesiMNatomis\Bina! Comments Natomas HOP cover.doe
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| COMMENTS OK
DRAFT NATOMAS BASIN HABITAT CONSERVATION PLAN (NBACP), JULY 2002

DRAFT EXVIRONMENTAL IMPACT REPORT (EIRY

AND

ENVIRONMENTAL IMPACT STATEMENT (EIS), AUGUST 2002

SUBMITTED BY COUNTY OF SACRAMENTO
November 27, 2002

Nom HCP=Hah||at Gm!smnlmn F&u, NBHCP= Natomas Basin Habitai Conservation Plan, City = City of Sacramento; SH = Swainson's
Hawk, GG5 = Giant Garter Snake, Airpont or SMF = Sacramento Internationsl Airport, TNBC = The Natomas Basin Conservancy,
USFWS=United States Figh and Wildlifc Service, Garden Highway SPA = Garden Highway Special Planning Area.

The pelmary issves pivicwed below are:

Anncage Geloprett needs of the Airpont as it relates 1o the limit of 17,500 acves developmeat in the hasin

2. Waler usage, welands, and ihe atiesctivenas of MBEICP mitigaion knds to migrating warerfow! and ofher bird specier, and the polootisl increxss m contlicls

pape B2, “any additionsl sebav devedoprment™ ks wsed anid
ten Folfomed by *eny developmens”, O page -1, the
dlscussion s to “any developoue in excess of that
authorized by this HCP' would tipger 2o wvisstdmest 1o-Gic
NBHCP.

different things to ditferemt people. Pleass
clanfy.

with adyersfl
3, Land U
e i Comment Concerty .
LLE-] A dutiled deseription of Natogas Bosin, “defined a5 (he [t would be helpfiul if a detailed description | Afies reading the Inboductlon and looking at |
aren, ingide Ui peripheoal lovees, and extendt 1o thetoe of | ween inchisded on the fist page of Clupter | Figure L, Reglons] Location, 5§ appears thiat
' the Jeves om the Basln side of the boundary levezs™, was siot | L {be Busin exicnds 1o the Saceamento River,
provided antil Chaprer B, butt the definition of the srea on page -1
_ inters that 14§z & tiol the oase
41, 52, 100 | Ornpage 11, the plan discuzses “Jossof hubitat values The plan seems.io 1 the werd “urban Do the plisees mean e same ype of
28 } incidental & rake of Covered Species” cavsed from “mrban | developrent”, "any wiban devedoprrent”, | development? Is the development in
shroughout § Sevelopment”, Diring the discussion of departures fram andd “any development” interchangeably question changlag agrictiburad lands b
| docunent  § the Opersiing Corgerivation Plin in the East pasagraph on throughou {be document, These can mean | “wian™ uses? O dows it Gierally mess any

aew buitding including agreicoliural bame,
primagy residences, farm workers dwellings.
ote.? [Fihe definition inclodes al] buiiding
permits, then "aflinwed developiment™ wder
exigting soning in the anfncorpomted ases of
Sscramenio Coimiy may not ave besn laken
inter consideration as "develrpmenl”.
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Activitizs Not Covered by the NEHCP,

by an HCP? Are nn-going serical il
 setivities cxemp Frome s iype of

require pasticigation in the NBHCE or
otficy HCPY Dies the: NBHCP s equire o
foing sgricubiueal actviies 1 be covered

proiass?

[Pageist | Jone Commtpi_ Concern
LIS 1 | “.ahe NBHCP's effect snalysis dccount fos 8 combined Atrespe deveinpment propased inclodes The Airpors iz ewrrenly condisciing & Master

I3, el of 17,500 acres of planncd develograenl dcomming in | che-snties 17,500 acres e limk of | Plun (or Sacramento Imernational Ajcpart,

Wild ~ the Tesiemag: Basin {i.e.. 15,517 scres withia e Dty snd developable acreage considened hy which inclodes Terminal and Airfizdd

Table VI | Seuer County's permivaneas and 1983 acres of Mowo Ajr | USFWS for the livelihood of the GGS). development. The HOF and USFWS need to

1 Faxk {MAF) develnpmen in Sacramenno County,” § The degigistion of acresgs between eofigides the intentions of the Alrpori efore
permitees fajls 1o posoun for the designating e enting 17,500 acres
likelihond of expansion at Sacvamento
Intezrational Afrpart (e Adpor), which

_ lies in Mie Natoruas Hasin.
5. EIR Use of seroayms. . Whet docs “MAF” mean (used in Abe thid | The rst ime wn scronym & used, the fult
paragraph}? A sastua] reader may noi know | speliing should precede i Inthis Bnsiancs,
n _ , it standc for Memwe Alr Park, _ 1 MAP was niod defined untit pge I- 12,

-6 and "Fog purposes of the NBHCP, alihough the West Lakeside | West Lakeslde is not included in the Ovry's | See relative to Magler Flan and Afrport

Anachrocst | Anmexation is propased by the landowneys 1o be anmened 10 | 5,050 acoes of Antbosized Development or develnpment abeve,

Aup-d. ihe Chty of Secramenty, this area is currenily bocazed within Perendt Ares, This podential deeslopiment
Saciaments Counly and is aot included v the £,050 acres of | would alko affees the toi] deveboped
Authoriped Develoguens oc within the City's pertiit aren.” | arcage. If the West Lakeside project is
The propased Implemenution Ageesment stales that sonexed {mo the City of Ssormmentn, tha
annexation of West Lakeside shell riggey reevaluationef | cffects of this d 3ezcage will

{ the Plen and poleniial aendmeais andioe Plan and Peeralt | furttier push the Limil of 17.500 seres.

Tk The *Potentist Permliass" seciion stites that the Covntyof | This would reqisice an HOF smenditient More specific language fs needed in this
Sueraroemo could obiain coversgs under thie WEBHCP ar and igsuance of separate ITPs, section i enabie the Alrpoa g, &5 an
under a similar TP, “I0 the County of Sacramenso institation ¢ potentially become involved in
cumsiders mew profects withiy e uwninterporated aces of the designating its acreags nipeds,
Peatomis Basin in Secramento Coumy, die County may
weed Ao adeleess: miltigation for biclogieal impacts ¥ia
amendments Ao this NBRCE ue throupk...™ ap HCP simily
1o the NEHCP, o

130 "The NBHCE, in making its estimste of the total sddicional | The NBHCP, in making s estimite, did | | Sex comments telafive to Master Plan and
wrkan development which would take place in the Plan Arca { not include patential developasent af the Adport dovelopment sbowe
dusing the:vexe 50 years, ok into accaun the land Airpant
dishubaoce that will ooeur within the MAF project aes
{L.983 arves... 1™ .

-3 Agriculueal activinies ave included o the gection 0, | What type of agricnltueal sctivides would | Farslap comerly otcurs in the Natamay

Basin. Withaut desrsibing what types of
ugriculiursl activilties are sllowed, it gives the
impression shar alk agrculturn] activitics
megiire some sart of IICP.
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I-18 Thepe iz no “Figure 305,  The: Active Swainson's Eawic Nests s
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_ o6 the £33 side in Sacamenty CovatyT in included in e Nabmas Basin,
18 Swainson’s Hawk Zone Whets 1% the: "Swatnson's Hawk Zons™ o
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"Numbers, Distribution stk Ecalogy in dhe |
L — NBHCF Arex™} _
11 Firyt seasenice, 14 paragraph. “Any development in cxocss | Please clarily what development, aid by | | bon't croation F ¥ szparcate HCP for
of Chat aulboeized by s HCP woult nat bipwe take whonry, requices smendmend of the additionsl develapent fn emcess of that
cavenigs undes tis BICE and such take coverage woald NBHCF. Docsadditionat deveiopment, propused by te NBHCP anopton for beth
requise an ameddroent 5 the HCP and permits incloding 2n | not proposed by ihe NBHCE, requlre an cxisting persitess and noo-participapts?
apdibe azsesaoen of btigatts and mitigygon mestires.™ amendmenz o e NBHCP or completion | Sume may cansier any coostruction (Le.
of & separste HCPY sgricultoral barn) b consiEuie such
developichent, but it may nat veed an
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ligted specics sud is i anapza unier
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typleally b, plowed wnder or finoded. Flooding to
dispase of sice syaw is becawting qore prevale as the
practive of naming rice straw s being piaged ot due 60 air
aqualivy probititions. In addion torotting the tice stubbie,
fioaded tice Relds provide wetland habitat for ducks, paess,
tnd oiber migraiory wanerfosk”

The NEHCP proposad babitat opes of

{ 25% managed marsh, SD% rice production,
25% vplind {page I-[T)

' While rice has beets praduced in tbe valley

since: 1940, fooding of rice Helds w
sliminate subble ks only heen prevatent
sinoe the cardy 1980%. In that period,
Sacrzmento {nternational Adrpont has

1 sstaimed am increass [n wildlife sithes in

Aireraft of aver 300%.
Whisreas the FAA desigrues an aonepiable

| Ioved of wildifis stikes o {-strikes 10,000

opécations, e Adrpont had repacied 1.3
SiEkes per 0000 operalions i 1950,
Wikilifa strikes increascd seadily 1953
strikes par 10,00 operatives in 1998,

{ The MBECP haldisy types intend o

“mremrialize™ rice peoductEion in inds
areamnd (e Alrpor. This is a concerm as i

| il increase Y possitility of aircrafibind

eonficts anvd memoinlize theee txes &5 port

of'the plan.

In adddiion 16 the threat to humen Jees
associated with an acelden reauiting Fom a
birdd stetks, dirdines inoor sigrificat expense
and fost revenive assoetated with alweraf

 downlime (o sepair wildile strike damage.
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Althqugh the permitzes are oot talying on Alrport tuller
Tands 2y migation for effects with the Msiomas Basin,
retaining thesa Tands in ggricultur] uses will comtribale o
the overall sucoets of the WBHCE conservation sralegies
i thie Covered Species.

A snch, the Airpor shoold radeive some
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devedopment inferdsts sinte retxining
Airpoet oomeed land i agricabture andior
limmlking #x vme conuibmes & the success

{ of the ¥BHCP.

- In addition. 1o & back of comideation of

Airport development inferests in the 17,500
Seredge calculations, the NBHOP sssumes
it o development will aocer an Adiport
Puffer Inuds, thereby msorving developmeni
for particigating furizdictions relative 10 the
12,500, This prectudes Aicport land use
decisions on Aiporl-owned properiy and
prechudes poiertial for it ugs as mdtipstion
peoperty for anticipated Asrport developiee o
from the Masice Plan

1H-12,

- Table (-5 |

Matex Abrpart Lard Plan Uses 05 “unspeci fed"

Thi conmotes that na Further dé\.i:.lﬂﬁnéﬁi ’
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resulting habitn kozs expected Groon the Covered Activities | Sacramento County's Genersl Plin? Bacramenn Coonty s General PTan Law? Uz
ahowized by 1he incidental take permits, and for evshiaiing THpgramn. This acea of Sacrameale County
the corresponding eivironnental opkets pussant to NEPA | inchudes Agricultaral Cropland as wel] a3
and CEGA™ Agrienimnd-Resideatial snd Commercial &
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caused by Autbovised Developenent is 1o avoid of (fypo?) or have jurisdiction in the Swaitson's Sacramento County has jorisdiction over e
| devslopment in the Swalason’s Haagk Zoe,..” Havdc Znse whene il intersocts wilh Yemd mside dhe ubincorprorated area off
Sucrammtats Counly. & thove aoeimile Sacramento Coundy adfacen © the
statemsent would be thet the Naiomss Sscrzmente Rives. Tha current Jand use
Besin Comservancy wodld aroid desipnations allow for certain types of
develtpment in eay Iavds they sequica it | construction i eccur fie. primary decilings,
the Switinsons Hawk Zone of 1o add. birme, sheds, aie} througk the bocal boilding
Mavold devielapoment in the Sosinsoas pertnit process. Thess bofiding premiis for
Hawh Tone ineife Suster County anid the | *alowed wses™ do not provide the nexus for
City of Sacramenso”, keaving out any enviropmenta] yevicw.
reference to the wninedssmwied area of
Sacyameiin County.
w21, Swaimsaa’s Hawk Zone Pleaxe provide & defnition of the Jand
Figure 13 areacovered by the Swainson's Hawk
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 Papale) | Dssus o | Comment ‘ | Concern o B
VI-40, Jiwas: “Any other modifieations to the KEHCP that are Wonds xie missing. The reades i feft 1 Wirtowt eewrect, dorarmie interpretztion of
Rovision | contlstent wirh the biological the NEHCP that the Fuess the masning. this patential exvisi type cann he mads, 2
Eumpla | USFWS..,"

13, E
Throughout bz plan does i cleardy staia who of what entity is I
the risponsibibe fior updating the NBEHCP if 2 separaie HOP & ]

' dooumzat | campleted within fe Natomas Basin,

The privary izs1es revicwed below are:

L

popaletion, honsehnlds, and jobs in the Swcramento Tegion, _
L Swalca’s Huwk Zane may prechide developoern within £-mife of Sacrepustde River, therefome ingsasting SME,
i

Water ;upply cavy i be suflicient to continoe sugiaining Gee culiivation compared to the value of the vater for trban uses due 1o contizued high grova in

lapact of increase in Might operations
A Change m lend wse sereape | Assumes et “Aiport” acreage will deckine by 3% | Irie fspdleily assumed that SME wilt nok need soailiem] scyzage. In
resding frsm phmned aeres. iy, additions] sreage may be aseded. )
devdopment.
ES-T, | Lossof Massh Habitat, Sec. | The proposed mitigation megsures the The propescd midgation measare mxy e diffieolt fo auain, amd could
ES& | 4.4; marsh hebingr will dewelopesent review process in the Clty aond Sutter | pracodi some projects. The ooly aplion io snme cases fay be to
decline 8,512 sores hesiune | County willk include » provision that projecis mitigste puigide the Basin
ofsuthorized developmen. | capahle of supporting Jurisdictional wetlznds will
128000 it o ookt boss of vweatlands, and will ensure
thet wellind fmetions 2nd veloes will be
432, | Adomuacy of waler sepply | EIR staies “Reseeves would be acquired with It may be unrealistic Lo assyme svailability of a dependabibs water supply
=17, stipulation thaf sdequare water supply is avalizble | oo support managsd marshes and rice Geids. The demand for wiber
422 1D gecve the enficipated needs (e.g. manaped gparked by population growth’ and shortages elsewhers, coupled wigh the
wetsh, upland). BIR states {p. 4-22) ihat the | memyening ecanomics of Hee furming', may Srduse facers and water
" CompEvaney is notexpocied (o experiense suppliees such ax Kotomas Muotas] 1o sell their water. Ses sndnotes § and
wider supply deflzisoeies 95 it parchascs lands and | i,
: 1 zvelops hubita reservec™ . - =
433 | Create high guadine P Swalepy 1o offsel loss of wethand acieage by These: nity nol he: sulficsemt witer supply available becanse of grawing
i managed marsh in preserves | meating LIAT peres of aew massh. [ preferalle | urban wse deaids {See “Adegaesey of waer supaly” bove}
L _ ___i Inpepeiuine ke vice fields as habira, R AU
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Swaigion's Mawk Zoee: A

| Plan assumes o net [958 of SH nesting habital in
{ the Zone. EIR staies, “...n0 development in the

Swainzon’s Hawk Zone would be perwdiled under

" the Proposed Action...™ . 47 1), Also stales,

“The Fropesed Action's peimary steal=gy to
witigate Impacts 16 $H iz avoidance of
Sevelopment in the SE Zone and sequisifion of
uplaid habivat imsidy the SW 2ane” {p. 2-21),

The 2008 intersects SMF o the north and soutks, an includes most of o
SHEF buffer territory. Thers may he futwe circumstanses hat could
Tenessiate removieg précnitial nesting fites in this area to mainin
gircrafl operrting safety of toexpand afport operaliods. Also, exbiing
2oning in Ihe Wiiteorporaied parcian of Sacramentn County between the
Sactamentn River and the Garden Highvwsy {zaned the Garden Highway
SPA) and the rorminder of the unincaepacstsd aren inside the Snainsan's
F Hawk Zoime pormits ocrtain types of develgpmens ontright 2530 slkiwed
ust. There i nonexws for epvivonriental review Tor e alowed s
and comstruction ey ooour (.8, peimaery dwellings, bams, sheds, e
hmough the Toeal building permit procass

 The EMR only evaloated ibe odise impact during

construryicn of habitat resemes,

The patestial taise fmpact om 1he development shat will cocur i the
17,500 acves of planocd whan development tram airerslt opemiions wiy
non evalusied. (T may i hard to so, ewever, because dve precise areas

1 for develoyment are oot Mensified in e IR}

Fig. 3 | enmidor esierding | mile

5 (after | Eieet from Sse River boves,

P2 betvten the viver and

. Kaipnue Crots Canal inthe
£ToRses the fvey it ihe
soisth.

ES-15 | Naise

1 BS-17; | Public Health and Safety

4159 - | ienigrast within bind-stike

54, See | zones of SME: Suc, 4,711,

sirike

zone

map,

Fip. 4-

2, afier

e

16

{17 BIR states “YeasTatesigaificant” puihic health
end safely impacts wil] vesult from creation of
habitad reserves within bird-strike 2ome beciuse of
the gigsilurity of hrldtatveicrve menagemenl with
cxisting bund uses, and that .. the concentration of
werfowd would nossubstantially chaoge within
the safely zames of EMF." (2) EIR staes {p.
4.360) that "Under ibe Froposed Ason, many
cristing tica ficlds within these zunes feritica) 5.,
2~ and L-nite zones of the ximor] Gncluding
dirseily néxth of the sirpor) would be purchased
for futire hokitat management; however land uses
veatld Dot be chnped.”

[3) BIR. sisies that habiin ressrves could by
established north of SMF, ated that such mserves
can zatually atwact fewer waberfoss] than rice
fields.

{4} EIR states tha honting progranss in flocking
areas of most contern to SMF cowld be bepeficial,
{5} EIR slanes {p. 4-1643 that Froposed Action w4l
not indeg e with implementing SME Wildfife
Munagemeat Flan ™...on irpet properiy.”

{1} Tixs blanked statersent may soe be vexlisie, without Imc!u_din;ﬁ
speciic masures fo redoes waterfowd altraction in water bodies ™ i
deprends 10 soms degres on whers THEC ¢stabliches reserves zod (heir
deaigre. The oom-signilicant finding zeems 10 conflict with the saremen
on p. 4-[60 fat “The subsiantia] acreage of rice lads north of SMF and
in the general vicindtyof the airpo is 2 concern becase of the hoavy use
| of Moaded rice ficlds by docks and grese dwring the winter.,™ Ralto
overlooks potentis] incraise in birdebeikes resolting foma. dnereaged air
traffic parslleling the region's pepulation and sconomic grovah. The
“proposed Action™ could foresisl] e Airpont’s ability ta sécve 2 growing
repion. TILI reports Hiat Jods prowth tn the Sseramentn region will be

| 29% beiween 2000 and 2010, axpeeding bod the $13be and natics) rans.,

{2) The FIR caneol assume that exdsting rics fislds s of SME,
especially within 5 miles, will be purchased for fubre habival
management, when the Conety already-owns af| Wis jand west of
Powisline Rd and south of the Sacemento-Soter Courity line (within the
Z-riife bird siks 20ne).

{3} Conversion of rice fields 1o habital on County land would resubt in
toss of spxicultoal lease revenue 1o the county,

(4} Allowing pnt use wnder aincraft approach and departure Afapace may
rt b advisable it light ofthe events of 9-11.01, sud may sleo condiict
wilh EAA safety and security requimments issusd Sinee that date.

{3) What toundaries 3¢ B8 asseme for “Ajrport Propeny™. fust the
2,940 acpes that comprises the Afrerati Opsrating Area, or did it also

1 Include ihe 2497 seres of huffer land? (Note: SMF is comprised of $,450
< togal deres. ) )
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e Urban Land Institnic’s (ULT) 2002 pubkcativn, Ecansnicand Demagrophic Trowds iy Colifanile, foretasts ihat Cafiforaia will grow betweon 2000 and 2000 by 6
anillion people and 2 millian hovesholds. The 4-county Sacramento region I he fastest growing in the state, ULEs 2002 repoct, Puitig fire Pieces Yogether: Siate
Astions i Encourage Smart Growth fir Caiiforuin, fucber estimates that ihe state population will grow by 12 million between 2060 and 2080, and 24 million by 2040,

# & report paibilished jolmily by the Califomis Air Resources Toand ang the ©A Dept. of Food and Agriculiurs siates that 3 hypothetica] See Sarmer using eypical (arming
meshods in 1998 woukd bave gained 3 cash net prodr of 5274/acre; bin including pon-cagh costs wrauld have redisead e profit o just $95Mcre. Excimfiog rovenis of

$ 172 aere from the Agricitural Transiteral Program subsidy wruld huve resded to 7 pet cash profit of just $102ecre, and a nel 1685 if ubii-¢ail <4 pénses arz incloded
{imputed cost of capital fpvested in land, squipment and faomes"s ows Ribog). These payments will cease in 2003, making rice Exrwing an avern more preckrious
Timnciat souleavor, snd therafore sibfect to Ructuitions in the cost of water, Thie cost of rice furoing has Heen gince the 1991 Rice Siraw Buming Reduction Act, with
she cost of burning averaging $2iacre cotpared 1p $36/aare for incorporating siraw into snil. Source: 1999 Beport (o dhe Legidaware, Progrecs Report on the Phase
Down of Rice Stiawe Buming i the Sacrawenta River Vafley Alr Bastn, Ealiformia Air Resoueces Boand st Callinmia Department of Agricolbure, Febnary 2000.

W ga A Advisory Circulsr T5VS200-33, S/1i97, recoramends the following separator cetleria foc sifes Yo iy setpaes Wildiile hazsrdous 60 aircraft operations: {23
distance of 10,800 Foot [almost 2 miles] from an part’s alrcratl mevement areas, Toading remmps, or afvorfl pasdng #reas; and (b} a distzace of 5 statse miles Bom
sitsralt approach of deprstre spacs,  Such wildlife tiractinls include wetlands snd wetfaod mitigarion projects that may atirsct hazsrdous wildlife. This isuc is
Spartant besause sircraft collisions with wildtife smmually cost the civil avistion industry S300 aillben, gt e 500,00 hours of direraft down time (USTHA, (Rifdlife
Minagentent at Airpord, 1999, . 1), Also, o the 1960, d-cogine alreraft comprised T5% o 1.5, feek of passenger, but by 2008 the samber of 2-oagios aiecesl is
expocted 10 rewch Hb,
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Tossell, Bob/SAC

From: Sample, Brad/SAC

Sent:  April 21, 2003 7:33 AM

To: Tossell, Bob/SAC

Cc: Kroetsch, James/KWOQO

Subject: FW: Inco Meeting wrt Port Colborne ERA/HHRA

Bob - you available to take part in this call tomorrow? We will be needing some input from you on the text for
the SOQ at a minimum. If you can sit in on the call, that would be great. I've printed off a whole stack of text
from the attached web sites - if you want to look at anything, let me know. Thanks!

Brad

BTW - | do have a charge number for your efforts!

From: Whiffin, Brian/KWO

Sent: April 21, 2003 6:55 AM

To: Sample, Brad/SAC; Kroetsch, James/KWO; Rodricks, Larry/KWO
Cc: Hansen, Kurt/KWO

Subject: RE: Inco Meeting wrt Port Colborne ERA/HHRA

Background on the Port Colborne issues are provided at the websites listed below. We don't have many

specifics about the ERA in hand at this point but we do have a hard copy of the Technical Scope of Work that |

will ask Jim to get to you this week as | will be away all week. Protocols have been developed for the RA but

we have not been able to review these to date. | have requested further information from INCO but have not

received anything to date. What we know from limited discussions with Ministry of the Environment and Inco is

as follows: ’

There are 3 concurrent risk assessment reports being prepared to develop community specific clean-up

-+ criteria. All 3 reports will require peer review. They are not planning on a peer review of the 4th report as it will
""" be reviewed by MOE. The reports are: : :

1) ERA on natural environment (excludes humans/crops)

2) ERA on crops (oats as sentinel species)

3) HHRA (including baseline risks from supermarket produce, in vitrio and in vivo measurements on Port
Colborne soils)

4) Integration Report of the above including Remediation Options Analysis and recommended remediation
option by lands use

Report 1) is the first one completed in draft and it is the focus of our meeting. However, we also want to
showcase capabilities for the remaining 2 risk assessment reports as well as how we could input to 4) if the
opportunity arises.

There will be a 6 week review period for each report.
Different firms may be selected for each review.

There are 4 COCs - nickel, copper, cobalt, arsenic

04/21/2003



eComment® NATOMAS_00024 - Page 1 of 55 .
LocalCache\ProcessedFiles\NATOMAS_00024_001_055.jpg

Environmental Council of Sacramento
Friends of the Swainson’s Hawk
National Wildlife Federation
Planning and Conservation League

_Sierra Club

December 3, 2002

Freld Supervisor

115, Fish and Wildlife Service

2800 Cottage Way, W-2605

Sacramento, CA 95825

RE: Comments on Draft Natomas Basin Habitat Conservation Plan, dated July 25,
2002 and Associated Draft Environmental Impact Statement/Environmental Impact
Report

Praar Siv or Madam:-

[ ‘We are writing on behalf of five conservation groups ~ Environmental Council of Sacramento,
Friends of the Swainson's Hawk, National Wildlife Federation, Planning and Conservation
League, and the Sierra Club — to comment on the Draft Natomas Basin Habitat Conservation
Plan (NBHCPY, dated July 25, 2002, and associated documents released for public review,
including the Praft Environmertal impam Report and Environmental Impact Staterment
{EIR/EIS). We are also appending to this letter two consultants’ reports {Hausrath Economies
Group and Center for Nataral Lands Management) that specifically address economic issues, and
Form an integral part of our comments.

As discussed below, the five conservation groups we represent were pIdJl}Elffs in Mationed
Wildlife Federation v. Babbitt, the litigation challenging the 1997 version of the NBHCP. The
August 15, 2000, ruling in that case sets forth important ground rules for future HCPs in the
Matomas Basin, We are deeply concerned about the failure of the City of Sacramenio and Sutier
County, the two proponents of the 2002 draft, to adhere to the directives in this ruling.

Environmental groups have participated in the public review process for the Natomas Basin
Habitat Conservation Plan, as well as related local land use Processes, sinice 1995, Our groups
were parties to the May 15, 2001, settlement allowing certain land use activities in the Natomas
Basin t go forward duri;wg the preparation-of the current deaft HCP, and we have followed
closely the implementation of that settlernent. We have retained economic consultants to advise
us on agricultural and real estate development economics in the Natomas Basin and we have
consulted extensively with the leading bmlﬂgma on Basin species. As aresult, we are highly
cognizant of the biclogical and economic realities of the Basin, We are extremely concerned
about the failure of the curvent drafl 1o address some of these realities. If these failures are not
corrected, the imperiled species of the Basin will be left without the legal pratections they need
1o survive, and various agencies, local governments, developers, and conservation groups will
fikely become. once apain, mired in litigation.
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It is our sincere hope and desire that legally-required protections will be provided for the
imperiled specics of the Natomas Basin in the final draft of the NBHCP and that additional
litigation will not be necessary. For this reason, we provide in first main section of our
comments a “road map™ for HCP revisions that we believe, if implemented, would satisfy the
requirernents of federal and state kaw and avert litigation. The second main section of our
comments provides detailed explanations as to why the current draft NBHCP fail to satisfy the
reguirements. of the federal and state Endangered Species Acts, National Environmental Pnl;cy
| Act, California Environmental Quality Act, and California Fully Protected Species Act.

[ Note that although the drafi NBHCP proposes to cover 17,500 acres of new development and to
mitigate for thal amount, some 4,413 acres of this amount has already been developed by the
City of Sacramento during the 1997-2002 period under the 1997 NBHCP and under the

| Settlement Agreement, and mitigated under conditions of those agreements.
L SUMMARY OF CONCERNS

Although the drall HCP makes sonte important improvements over the 1997 HCP that
was struck down by the LLS. District Court, it alsa repeats some of the 1997 HCP's most serivus
mistakes. The 1997 HCP seta .5 to | mitigation ratio based on the Aawed premise that the lands
to be acquired would have at least three times the Habitat value of the lands to be converted to
urhanization, As discussed below, undaspmed scientific data proves this premise — repeated
L again in the draft HOP — to be inaccurate, Similarly, 1997 HCP makes an unfounded
assumption that kandowniers across large swaths of land in the Natomas Basin will voluntarily
{and without compensation) keep their land in agriculfure and provide habitat benefits. The draft
HCP does not make this explicit statement; instead it simply ignores the substantial amount of
land in the Basin, above and beyond which would receive take permits, that is under intense
development pressure, Many of these lands must be protected in some fashion to achieve the
L habitat conneetivity and other goals of the NBHCP.

These commerts explain how the HCP must be revised to provide for the long-term
wiability of Natomas Basin wildlife while addressing the political and economic constraints of
"ﬁiawm,m Basin jurisdictions and developers, Relying on comments submitted separately by
mdependent scieniists, we demonstrate the need for, and the practicability of, a mitigation ratio
af 1.17 acres of Natomas habitat preserved for cach acre of development, rather than the
proposed .5-1 ratio. We also explain why the wltimate habitat and agriculture ares in the Basin
mst comprise at least 28,500 acres. Included would be 17,500 acres of habitat acquired as
miﬁgati-cm, maintenance of the existing 4,000 acres of airport buffer lands, and an additional

7,000 acres of open space uses, focused on agriculture. This might include additional canals,
ponds restored marsh areas, and additional atrport buffer lands. 1t could also include Hmited
park lands and trails for publie use, associated interpretive centers, Testroom and parking areas;
native plant and tree norseries, community gardens, wildlife viewing areas, fishing and boating
acvess, boardwalks and Forested areds.

§ok
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Put sirmply, these comments set forth a vision for the Natomas Basin that should be
atfractive to all stakeholders in the debate, We look forward to engaping in a detailed discussion

L of each of the elements of our proposed revisions,

. HCP REVISIONS NEEDED TO SATIFY REQUIREMENTS OF ESA

To satisfy the £E8A, an applicant for an incidental take permit muat satisfy three basic
mcgmmmcnts It must submit an HCP that will not “appreciably reduce the likelihood of survival
and recovery” of imperiled species substantially worsen the covered speeies” prospects for
survival and recovery (see ESA H{a)(2)(b)(iv)). It must provide additional biclogical
protections in the HCP where feasible (see ESA 10(2)(2)(b)(ii}: applicant must minimize and
mitigate the impact of takings “to the maximum extent practicable™). And it must enstre
adeguate funding to carry out the HCP (see ESA 10(a} 2K biil). In NWF v. Babhitt, the count
held that the U.S. Fish and Wildlife Service (FWS) arbitrarily found that the City of Sacramento
had satisfied these three requirements with respeet to the 1997 NBHCP. To comply with these
requirements, and the claboration on these requitements set forth in NWF v, Babbint, the City of

| Sacramento and Sutter County must revise their HCP o include the following features,
A. Koy Features of an Acceptabie HCP

L. Mitigation Ratic

The draft NBHCP requires only 12 acre of mitigation land to be acquired for each 1 acre
of development. As explained in greater detail below, this mitigation ratio is inadequate 1o
provide protection for the covered species and creates considerable economic and biclogical
| uncertainty for the Basin as urban development occurs.

An acceptable HCP would require a 1.17 10 one mitigation ratio on the remaining lands o
be permitted and have as one of its o'bjmﬁws& the creation of a habiiat and agrieulture area in the
Basin comprising 28,337 acres. The ratio is derived from a one to one mitigation ratio that is
adjusted for the 13,087 aeres of land remaining to be permitted to 1.17 acres of mitigation land
for each acre developed. Since 4,413 acres have already been permitied at a lower ratio, and

2,200 acres of mitigation land acquired, the higher ratio is necessary on the remainder to achieve
| the desired outcomme,

Included would be 17,500 acres of habitat acqguired as mitigation, including minimum
200 foot casements on each side for canals passing through urbanized areas, maintenance of the
existing 4,000 acres of ajrport buffer fands, and an additional 7.000 acres of open space uses,
focused on agriculture. This might include additional canals, ponds, restored marsh areas, and
additional airport buffer lands. It could also include limited park lands and wrails for pubiic use,
associated interpretive centers, restroom and parking areas, native plant and tree nurseries,
community gardens, wildlife viewing arcas. fishing and boating access, boardwalks and forested
| areas.

The Land Use Table below compares the 1997 HOP's targeted land use, the current draft
HCP's wrgeted land use and an acceptable HOP’s targeted land use. The acceptable HCP would

Lo
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ot exceed 25.000 acres in urban use. 1t would allow 17,500 acres of new development after
1997, with the remainder of the 25,000 scres derived from urban uses existing prior to 1997,
Habitat acquired through the one-to-one mitigation ratio would yield habitat preserves of 17,500
acres. Airport owned buffer lands maintained in agriculture are about 4 000 acres. The
remaining 7,000 acres would be acquired using grants and other means, including profits from
apricultural operations. Management costs would be paid from agricultural revenues. The lands
would be managed to preserve agriculture in the Basin to support habitat protection as well as the
health of the agriculiure industry. Public trails could also be included. Al lands not in urban
development would thereby be under one management, the Natomas Basin Conservancy, and
coordinated by that Conservancy to maximize collaboration between agriculture, habitat
preserves, water, flood and drainage agencies, and the atrpnrt Landowners who want 1o farm
would thereby be assured that agriculture will remain viable in the Basin.

Land Uise Table*
1957 Use  Drafi HCP  Acceptable

\ : HCP
Existing Urban/Rural Res 4,231 4,231 4,231
Alrport 1,351 1,551 1,551
Highways 1,433 1435 1433
Proposed development 17.500 17,300
Total Urban 7,217 Unknown 24,717
Land for future development  rémainder  Remainder  None
Existing Adrport BulTer in Ag 4,000 4,000 4000
Proposed Preserve . 8.750 17,500
Canals, ponds, groves 9524 Decrease. 924
Agriculture, include. pasture 36,600 Remainder 6,396
fdie, Ruderal, Grassland, 4,796 Remainder O
Other
Total 33,537 53,337 53,537

* Derived from NBHCP 117, Table IH-4

By sustaining farminyg, the proposed revision 1o the HCP would provide significant
economic stability and diversity to the Basin, while preventing jeopardy to listed species. All the
agricultural Tands would be under the control of the habitat manager in order to avoid conflicts
between agricultore and habitat needs and to reduce overall uncertainty. However, ultimately the
agricultural cormmunity would be a full participant in the operation of the Conservancy.
Centralized management of non-urbanized lands would provide major benefits to all parﬁeh and
substantially reduce risks and losses from factors beyond the control of the HCP or private
parties (disease, contamination, sabotage, catastrophic flood or drought).

2, Cap on amount of land to be developed.
The 1997 HCP assumed only 17,500 acres of land would be developed in the Natomas

Basin in the next 50 vears, that 8,750 acres would be preserved and managed as habitat and that
other lands would continue to be used by private landowners for agriculture. The present HCYP
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covers 17,500 actes of Jand to be developed, and states that other lands are likely to be developad
in the future. By so stating. the City of Sacramento and Sutter County are telling developers and
landowners that these agencies may permit future development of lands zoned agricultural and
outside of the 17,500 acres. This approach will frustrate the ability of the Natomas Basin
Conservancy (NBC) to acquire lands needed to carry out the NBHCP's conservation program,
beeause landowners who have been led to expect urban development entitlements will not sell 1o
| the Natomas Basin Conservancy for reasonable prices, or at all.

An acceptable HCP would state as its objective that onty 17,500 acres of land in Natomas
can be developed (starting 12/31/97, the effective date of the former NBHCP) and that all other
remaining lands in the Basin will be acquired or managed for habitat and habitat-friendly
agriculiure, with public trails, interpretative centers and parking areas. The 1997 USFWS
Biclogical Opinion, plus recent data in the EIS/EIR showing the importance of virtually the
entire basin to covered species, provides the basis for setting the maximum amount of
development for the basin at 17,500, The 17,500 acre cap includes all infrastructure necessary to
serve urban development. including any detention basins or wastewater treatment facilities.

An acceptable HCP would ensure that a minimum of 10,500 acres is managed for
Swainson’s Hawk and other upland species west of Highway %9/ El Centro Road, and alongside
the south of the Natomas Cross Canal. It wounld ensure that a minimum of 14,000 acres of land
and associated canals, ditches and drains thronghout the habitat areas are managed for Giant
L Garter Snake and other wetland species.

3. Habitat Zones/ Loeation of Mitigation Land

The draft NBHCP requires minimum sized preserves and connectivity between preserves,
but it does not designate areas to be targeted for acquisitions. This approach has already
produced harmful results under the 1997 HCP scattered land acquisitions, with large “edge
effeets” betweien urban and hahitat land uses and added habitat management costs; and
speculation in land prices. The HCP must be revised so that the plan’s objectives of habitat
| contiguity and affordability can be achieved.

An aeeeplable HOP would designate habitat areas in the Basin wo be permanently
preserved, designate areas o be developed, and would hold in reserve other areas where future
development or habitat could be lpcated, (Se¢ Map A) In general, habitat would be desi gnated
for remaining agricultural zoned lands west of Highway 99, within one mile south of the Cross
Canal, at least one mile wide adjacent to the boundary of Sutter and Sacramento Counties, and
include all existing NBC preserve lands. An exception would be made for the Brennan parcel,
which is an isolated parcel in an area designated by Sutter County for development, and therefore
would not be retained as preserve land.

The ultimate NBC preserve in the Northeast comer of Sacramento County would include
at least 1,600 acres of contiguous habitat, No take permit would be issued that could preclude
such o presesve, No take permit would be issued to the Sutter indusirial development west of
Pacific Avenue except for a 50 acre section on the vast side Highway 99, to be located at least

one-hell mile north of the County boundary,
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Based on the performance of the 1997 NBHCP, we know that without new safeguards
bigh quality habitats within the southern Basin will be destroyed and only partly mitigated with
lower quality habitat in the northern Basin. Substantial haren could result if of acquisitions are
not located and staged to protect threstened populations most affected by the City of
Sacramento’s past development and the likely rapid development of the rest of the City’s permit
area in the near futgre. Therefore, an acceptable HCP would require the remainder of the City of
Sacramento’s permitted development to be mitigated within the County of Sacramento.

4, Conservation Strategies for Uplands and Wetlands

The 1997 HCP was vague about the overall allocation of habitats among the 8,750 acres
preserved, although the fee estimation procedure assumed all lands acquired wonld be rice lands
north of Elverta Read. The draft successor HCP adds specificity. Three quarters of the Jands
acquired are to be managed for wetland species (6,362 acres), with one-quarter to be managed
for uwpland species (2,188}, As our comments elsewhere demonstrate, the consérvation strategy,
upland, marsh and rice land proportions, land management regines and connectivity
implementation, and guarantees of water supply and water quality for wildlife are inadequate for
mitigating the 17.500 acres of habitat displaced by wrban uses, and the effects of urbanization on
| preserve areas, '

An acceplable HCP would set forth detailed management prescriptions for 28,000 acres
ol non-urban land in the Natomas Basin. At minimum, 10,500 acres of acquired preserve lands
west of the I-S/Highway 99 corridor and potentially along the Cross Canal, would be managed
for Swainsen’s Hawk, with at least half that acreage in alfalfa or other suitable crop, Initially
upland preserve areas would be managed entirely for maximum forage (alfalfa, if feasible, or
other suitable crops) and subsequent changes in management practice as the preserve matures
should depend upon positive biological findings, or new evidence on forage values. Preserve
areas would be at minimum 1,000 acrés in size. Priority acquisitions would add to existing
preserve areas until 1,000 acres are acquired. Fallowed lands (including rice lands) would be
planted in cover crops 1o increase forage values for all raptors. Connectivity between preserve
-areas will be guaranteed and enhanced throngh habitat management of interconnecting canals
with 200 feet of conservation casement on gach side where needed to bufler from urban
encroachment. Fisherman’s Lake would be protected on the east by at least an 800 foot habitat
area. The City would not receive a take permit for the 180 acres in the *Swainson's Hawk Zone™
that have been included in the North Natomas Community Plan. An acceptable HCP would
condition issuance of an [TP ta Sutter County upon Sutter’s prior completion of publie
wastewater collection and treatrment facilities which do not discharge into Natomas Basin, and &
public stormwater drainage
| sysiem meeting waler quality requirements,
] An acceptable HCP also would include at least 14,000 acres in rice production, marsh
and eanals managed for giant garter snake and wetland species. Preserve areas would be at
minimum 1,000 acres in size. Priority acquisitions would add to existing preserve areas until
1,000 acres are acquired. Marsh habitat would be encouraged through Jlow cost methods where
natural conditions favor marsh, and managed 1o be compatible with airport needs, Conversion of




Map A: Environmental Organizations “Acceptable HCP” Discussion
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rice Tand to marsh land would be limited to unproductive edges and require an NBC technical
and board finding that such conversion is necessary 1o achieve adequate protection for the Giant

| Garter Snake.

5. Authorized Development: Staging of Take Permits

The 1997 HCP and the present draft provide one permit to each land use jurisdiction to
cover thousands of acres of development. While adaptive managenment techniques exist to fine
tune mitigation effectivencss over time, and a 9000 acre review point allows for evaluation of the
plan, the proposed allocation of take authority is simply arbitrary and based solely on todsy’s
tand use expectations in & dynamic market in which these could change dramatically. The “one
permit covers all” approach is simply not responsive to the biology or the economics of land
development in {erritories occupied by endangered species. Also, the 17,500 acres of authorized
development does not include the numerous projects by public agencies including SAFCA,
Sacramento International Airport, Natomas Mutual Water Agency, Caltrans and Sacramento
County Public Works that will be built outside the Draft NBHCP permit areas, and in excess of
131&": '1'? Sﬂ{l acres permitted by 1he ‘NB'HCP, to accommodate urban development and on-going

-----

An acceptable HCP would provide a take permit to the City of Sacramento for its 8,050
acre North Natomas Community Plan area, which iz already partly built out, and would reserve
3,000 acres of take for Sutter County for legally authorized development in the Basin. It would
assume 1.683 acrex {instead of 1,983) at Metro AirPark. These totals would include all
developrent and related infrastructure, including detention ponds. We see a potential of 4,757
acres that could shift among agencies and jurisdictions, within designated areas previously
established by an Acceptable HCP. 'We would support a fast-track 1TP amendment process to
allocate these acres in the future (not exceeding the 17,500 acre cap) if jurisdictions would be
required to first utilize existing take authorization before new lands would be permitied 10
receive take authorization. We would also like to see projects requiring a separate Section 7
analysis by USFWS conform to the HCP with mitigation requirements to be reviewed and
approved by the Natomas Basin Conservancy and integrated with the Conservancy’s program,

| and be included in the 17,500 acre cap.

6. Water Agencies and SAFCA as Partners and Participants,

The draft NBHCP acknowledges the key role that two waler agencies — Natomas
Mutual Water Company (NMWC) and Reclamation District 1000 — play now and in the future
for habitat for the Basin, The projeces of the Sacramento Area Flood Control Agency (SAFCA)
will fikewise have major habitat impacts. However, the Plan fails to involve SAFCA, and the
L two waler agencies withdrew from Plan participation in February, 2002,

[ An acceptable HCP would require active participation by the two water agencies and
SAFCA in arder to ensure the continued viability of agricoliure and habitat in the Basin in
perpetuity. In order to invelve these agencies fully, there must be incentives for them to
participate, The HCP mitigation ratio described above would provides such incentives. By
permanently limiting urban developmeant 1o 25,000 acres, the HCP would provide SAFCA with

]
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greater certainty about the flood protection needs it must plan for, With 28,000 acres of land
guaranteed to be in agriculture and habitat, the water agencies would be assured continued
operations in perpetuity. Over time, their constituency and client base would shrink to one party,
the Natomas Basin {‘ﬂnsewmcy These as,{em:aes therefore would have a big incentive to be

| engaged in the habitat plan and to be parties in the govemance of the Conservancy.

During the early vears, before land ownership shifis to NBC, these agencies rightfully
should be compensated by NBC for their contribution 1o habitat protection on canals, ditches and
drains not under NBC ownership., Therefore, mitigation fees should include costs of working
with water agencies on.canal management and acquisition of ¢anals that may be abandoned as
well as conservation easements along these canals,

Of grave concern is any potential water transfer ont of the Basin, Any waler transfer
agreements between NMWC and other parties should be subject to review and approval of the
NBC TAC and be compatible with the NBHCP, Likewise, flood control projects undertaken by
SAFCA should be compatible with the NBHCP.

A Memorandum of Understanding that acknowledges the evolving p»artnershlp and
includes a canal maintenance plan, management practices and annual fees is an essential
component of an acceptable 1JCP. Without formal agreements with NMWC, RD 1000 and
S8AFCA and compliance by these agencies with take permits, any Natomas Basin HCP fails the
basic test, US Fish and Wildlife Service can further assure this cooperation by making Section 7

| no jeopardy findings for water and flood agency projects contingent on suck an agreement.

7. County of Sacramento As Partner and Participant

The draft NBHCP does not include the County of Sacramento as a party. Both the
County in its Jand use authority and the County’s Department of Airports have done significant
damage to habitat and species without applymg for take permits or mitigating for impacts on
species.. In addition, the ability of the County to allow much more intensive residential and
commercial use of lands under its jurisdiction remains a major threat, Aftached as EXHIBITS 1

and 2 are documents listing recent County permits for small-scale urban development in

Natomas without I'TP™s or mitigation for species impacts, and documents concerning County
Airport’s destruction of SWH nest trees, along with nearly 100 other trees, and illegal filling of
wetlands,

An accepiable HCP must have the County of Sacramento as a party and participant. It
would also prohibit the County of Sacramento from permitting any further development and re-
zoning to ag-residential use in the Swainsons Hawk zone. west of El Centro Rd, south of I-5,
and west of the Airport, and it would require the County to require habitat mitigation fees for all
construction in accordance with %‘hl:stlﬂg zoning on parcels of less thean 40 scres. US Fish and
Wildlife Service is in a position 1o reguire the County to participate in the NBHCP because the
Metro AirPark development in Sacramento Courity is under legal challenge for an Endangered
Species violation, the US FWS could require the County to become a party as part of the
resolution of those issues.
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8. Governance

The draft HCP calls for much of its implementation to be carried ot by a non-profit
association, the Natomas Basin Conservancy. The Conservancy Board members are appointed
by the land use jurisdictions. Up to the present, the NBC Board has been appoinded by the Mayor
of the City of Sacramento and confirmed by the City Council. Looking ahead, there is potential
for a Board that is split between two jurisdictions with significantly different interests, and mired
down in territorial and policy disputes between those jurisdictions.

An acceptable HCP would include a new povernance structure that allows Board
participation by a variety of parties. It would include an appointment committee to make
appointments to the NBC Board (and a change in NBC bylaws for that purpose). The number of
Board members would be fixed at 7. The appointment committee would be comprised of the
regional directors of USFWS, CDFG, the Mayor of Sacramento, the Chair of the Boards for
Sutter County,; Sacramento County, SAFCA, RD 1000 and Natomas Mutual Water Company.
Employees or current board members of any of the appointing agencies would not be eligible for
| Board appointment.

9. Funding Guaranteed by the Applicant.

An acceptable HCP would require land that adequate and appropriate mitigation lands,
approved by the NBC, USFWS, and CDFG, are acquired before grading begins, To guarantee
that adequate operations and management funds are available during the lifetime of the plan, our
proposed revised HCP would have & back-up iumimg mechanism to be triggered by the land vse
agencies on request by either of the regulatory agencies. The back-up mechanism could be a
bond or an assessment district {provided that levy of special taxes do not require landowner
| approval after development has ocourred),

8. The Revised HCP as Proposed Is Feasible

The above outline of an acceptable HCP includes elements from environmentally
superior alternatives analyzed in the EIR/ELS: The NBHCP at VII-65-69 outlines reasons why
dpp!icﬂﬂﬁ'i bal’ian that the gympgaad pian mects mawlury mqu:remcnis and why a high{:r

\IBHCP st \f’l E-f:{f? states that ‘2 mmgaus}n ratio abave Stol wwuid rﬁqmm the pmbm x‘::f more
teserve lands as mitigation. This would vesult in 2 higher price per acre for land, forcing the
mitigation fee ahove the acceptable margin, and making the development infeasible.” Italso
says: “approving too high of a mitigation fee could make development infeasible, making it
impossible to achieve the goals and objectives of the Land Use Permitiees.” One flaw in this

analysis is that it doesn’t address the net effects on fees of the larger mitigation ratio. (See¢
| comments by Hausrath Economics Group, and Center for Natural Lands Management, attached.}

The economic advantages of the proposed revised HCP include;

« there is ample land available for purchase for mitigation land since 28,000 acres of the Basin

will nut be eligible for a take permit for whanization and will be planned to be preserve land;

9
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» the additmrzal E.m& available for species pmmctwn i the proposed revised HCP means thai the
11¢ ot hiave 1o be as intensively managed as in the Proposed Plan, go restoration and
ent.portions of the fee would be far less, Under present base cage conditions, GGS
habltal exceeds 24,000 acres and SWH habitat exceeds 22,000 acres, Our pmpwatf HCP retains
permanently in one large preserve, 28,000 acres to be managed for thess spemes‘ and protects the
most Senbm ve areas that h.aw bmn hxsmncal!y used E:-y these threatane:i apeues Thus lhe

HCP.

» since mitigation fand will be acquired before grading, there will be no need for a supplementary
endowment to-guarantee that all fands required for mitigation are purchased (per fcre fees will be
lowery;

« speculation in land prices for development will be sharply curtailed in the basin, thus reducing
the cost of acquiring habitat lands, and making it possible to use grants to acquire land ata fair
habitat Tand vakue,

* the productivity of agricultural lands under management of the Conservancy prov:&es greater
income to the Conservancy for management and administrative costs, and for acquisition of

- additional agricultural land;

= there is assurance of a permanent water supply at a scale that nrakes water affordable for
apricultural and habitat purposes;

* the option of using conservation easements is much more attractive under the Acceptable HCP
scenario than the Draft HCP for both farmer-landowners and for the regulatory agencies and
Conservancy, thus reducing the cost of land;

» local government will receive higher revenues from pmmmzs maintained in agricultueal uses
than from intensively managed preserve uses, and also have less costs and conflicts between uses
than were development permitied thmughnnﬁ the basin, interspersed with intensively managed
PIESCTve areas;

» the net costs to local governments of lands in open space would likely be lower than would be

incurved if the same tands were developed;

* developers will likely directly pay for much of the administrative cost of acquisition since
grading will depend on habitat land being acquired first, thus reducing fees per acre;

= the cost of managing and monitoring preserves will be lower per acre and large preserves will
require much less fencing and clean-up from public intrusion:

» the scale of agricultural operations will ensure that economies of scale are achieved n
production, thereby enhancing farming income;

» the plan allows for additional, future, undefined development totaling over 6,000 acres in the
Bﬂsin aml ensures ﬂfaat ﬂnEv the highest annd bcst uses n!‘thg, dev&tnpabte iami are attmcmd 1o ﬁm

f:ffecﬁw; m{i umfhcts wuh hai:zztat ami agnculmm? uses are mml.m:zed

Environmental advantages include:
* the water and reclamation districts are engaged as full cconomic partners in the maintepance of
the preserve, thus reducing uncertainty about water supply, quality, and canal management

regimes.
* “edie effects™ and conflicts with urban uses are greatly reduced;

10
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* connectivity belween preserve areas is assured;

* fragmentation of regulatory effort is minimized with one plan for the Basin to which all parties
in the Basin must comply;

* the risks of mitigation failures are minimized by the seale of habitat and agricultural lands

| permanently preserved.

[ 11, THE CONSERVATION PROGRAM FAILS TO ENSURE THE CONTINUED

VIABILITY OF THE COVERED SPECIES IN THE NATOMAS BASIN AND
OTHERWISE FAILS TO SATISFY THE REQUIREMENTS OF FEDERAL AND
STATE LAW

A. There is No Basis for the Assertion that the Draft NBHCP Will Not Appreciably
Reduce the Likelihood of Survival and Recovery of Covered Species

1. Protection of the existing population of Giant Garter Snake (*GGS”) in the Nafomas
Basin is essential to survival and recovery of the species.

popmal Op PN 199200719, March 11, 1994, “Endangered Species Act
Consultation On the Rmﬂsu{i P\%ﬂtomas Flood Control Improvement Project,” found that the
American Basin, consisting largely of the Natomas Basin, had the largest remaining extant
population of GGS in existence. *Abseni measures to address the prospect of future basin-wide
losses of existing giant garter snake habitat,” urban development resulting from flood protection
“could extirpate the giant garter snake population from the American Basin." fd. pg. 4. The
Service found that “mainfenance of a viable popuiation 0}' Giant Garter Snake in the American
Basin {Natomas) is vital to the survival of the species,” I pg. 5. (EXHIBIT 3).

The USFW3S Diraft Recove the ¢ t Garter Stake. July 1999, found that
protection of the (ant Garter Ena&e in Nammas Baginisa “Priority 17 recovery task, /i pg- 31,
which the Draft Recovery Plan defines as “an action which must be taken to prevent extinction
or to prevent a species from declining irreversibly”. Id pg. 48,

‘The Draft NBHCP acknowledges that, without measures to avoid, minimize, and mitigate
impacts of development, the City's and Sutter County's development would adversely affect the
| continued existence of GGS nthe American Basin. &, pp. VII-7-8, VII-9,

2. Protection of the existing populations of Swainson's Hawk (“SWH") in Natomas Basin
is eszential to survival and recovery of the species in California.

CDFG's (fai;mmm Endangered &

pecies Act Consultation for the American Rjw
h - 1d that “The Natomas area reach. ﬂf the Sacramento River
provides o (Jj the hnsz st concentrations of Swainson s Hawk nesting rerritovies in California”
Id pg. 4. *“The Departrment believes that the Natomas arcd is an essential habitat for the
remaining Swainson s Hawks In the Central Valley, This species cannot sustain significant
losses of nesting and /or foraging habital as a result of development activity in the region.” Id. p.
7.

B
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FWS8's December 17, 1997 Biglogical Consuliation of the former NBHCP found that
" I‘"he nastm;, pmpulatmn {uf’ Swamacm s Hawhs” along the Sacnmemo Rﬁer !evee at{lacem to

{hcm {CDFG} to %muusly evaluate a x.hange i lhe status L‘rf thc, Swainson’s Hawis. from
threatened to endangered.™ id pg. 5.

The Draft NBHCP itsclf, p. VII-11, says that “The Natomas Basin provides foraging and
nesting habitat for the Swainson’s Hawk and is important to the continued viability of the
Swainson’s Hawk.™: and acknowledges that without measures 1o avoid, mintmize, and mitigate
impacts of dﬁveiﬂpmem the Ciry“s development “might adversely affect the continued existence
of SWH in the Basin.™ /d., pp. ViI-14,

3. There Is No Basis for the Draft NBHCP's Assertion that the .5 to 1 Mitigation Ratio
Will Fully Mitigate for lmpacts on Species and Not Appreciably Reduce the Likelihood of
Survival and Recovery of the Giant Garter Snake and the Central Valley Population of
Swainson’s Hawk.

In light of the criical importance of Natomas Basin to the survival and recovery of two
Em‘peri’l’ed species, it is imperative that the NBHCP use great caution 1o prevent irreversible
species decline. The imperative for caution is especially obvious where the mitigation for
impacts of take are not implemented undl after habitat destruction, and the efficacy or failure of
the mitigation program will not be known for many years, when it is it is too late to undo
mistakes. Ser FWS Section 7 Consubtation Handbook {calling for FWS to err on the side of
1mpeﬁ3&d speies in the face of incomplete information).

Yet the Draft NBHCP does the opposite: only 1/2 acre is protected to *mitigate™ for
destruction of each acre of Habitat of imperiled species. There is no basis to believe that the .5
to T “mitigation ratio™ will fully- mitigate for impacts or avoid reducing the survival and recovery
pm'spcctz‘ of th{: 1mpmlm£ speut,s- The Dmn NBH{“P s assumptmns ahaui thc {;nalstg thahata{

mdq;@ndzsm t:m}m,:cai npmmn I‘cvr more d;ﬁtmi on zins :sme, plf:aac review. sepmm letters from
the Swainson’s Hawk Technical Advisory Committee and from Friends of the Swainson®s
Hawk.

& Habitat Conservation Plans Usually Provide A Mitigation
Ratio Of One Or More Acres Preserved For Each Acre Developed,

The U.S. Environmental Agency, in its comment letter dated September 34, 2002,
“Detailed Comments™ atfachment, pointed out that “habitat conservation plans usually provide
for a mutigation ratio of one acrz of mitigation land for every acre lost™.

Other HCP’s in the Central Valley typieally requirea lto 1, 2to Looreven 3 to 1
mitigation ratios. The San Joaguin County HCP (adopted 2001 requires a 1 10 1 mitigation ratio
for lands converted from agricultural nse, inchuding faliow land, (except vineyards and orchards).
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San Joaquin's farmlands are foraging habitat for the Swainson’s Hawks, (the major species
covered by the San Joaquin HCP). The San Joaguin HCP also requires 3 acres of compensation
for every acre converted from “patural™ land, including aquatic habitat AND man-made canals
and drainage ditches (unless lined with concrete), a striking contrast fo the 5 to 1 of the NBHCP.
The San Joaquin HCP permits a 5 to | mitigation ratio only for “multi-uzse open space lands™
cansisting of vineyards, cultivated parks, orchards, and similar uses whxe,h are clearly littie nor
no habﬁat value. Conversion of secupied GGS habitat, identified in th uin Plan, is

The Draft Yolo County HCP, and the Preliminary Conservation Strategy of the Drafi
South Sacramento Cmmty HCP require a T fo 1 mitigation ratic for conversion of farmland
similar to Natomas non-rice farming. These areas are also foraging habitat for Swainson's
Hawks. The Metropolitan Bakersfield HCP {1994) requires a 1 te 1 mitigation ratio for

| conversion of agricultural and “open land”, and 3 to 1 ratio for conversion of “patural land™.

Brookfield Homes/N'T1 has offered a | to 1 mitigation ratio for its proposed development
north of the City. (EXHIBIT 4, p.2) The City of Sacramento’s proposed “Joimt Vision™ for
Natorsas proposes a ratio of one acre of open space, including species habitat, for every acre
developed. (EXHIBIT 3, p. 14)

b. The Wildlife Apencies’ Previous Agreement To A 5 Toe l
Mitigation Ratio In The Early Negotiations Of The NBHCP Was Conditioned Upon
Implementation OF Other Species Protections Measures Which Are Absent In The Present
Draft NBHCP

The .5 to | mitigation ratio in the current draft NBHCP was carried over from the 1997
HCP without any new analysis. The 1997 HCP, in turn, adopted the .5 to 1 ratio as a result of
négoliations among wildlife agencies, local governments and developers reaching back to 1994,
In their letter dated August 8, 1994, (EXHIBIT 6.3, FWS and CDFG initially agreed thata 510 1
mitigation ratio “should apply to the gross developmenit of any land in the Basin™, but only 25 to
the Gmm Garte:r Snakm and several other species using GGS habitat. USFWS/CDFG stated thal

dition L 1] habitat areas in addition to the .5 1o ] ratio, for other species not

\ “Species conserved by including upiand habitat components, i g
io to the . 3 to 1.” included Swainson’s Hawk and four other species.

'Ehe wlld ztﬂ agenc:e:: dtw reqquired that all GGS habitat provided under the s to ]

mi ; b 1o marsh. “The Service and the Depariment accept this tatio (.5 to

i}b&sad on the ﬁssumptmn that duublmg or tripling of habitat valugs on half the land base is

possible aniy Ehmugh restoration and management of natural wetland habitat. .. We hmrc not
icating that two to three-fold enhancement of giand parier snake habiia

values can be achieved on lands devoted o agricultural production.” Id, pp. 3, 4. Dther Em}'

mqmrmnmls mm.!uduf uﬂmi bank ma;&agem&nt unobstructed connectivity, and permanent 250

' cO] 'Wmu 'mcf rwlamdncm districts is essential to the
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The FWS/CDFG letier of September 28, 1994 (EXHIBIT 7) outlined additional
components of the *package™ for .3 to | mitigation, including designation of priority areas for
habitat acquisition, exclusionary zones where “take” (development} would not be allowed, Jd p.
2; best management practices for water convevance facilities. fd p. 3. 1n its December 7, 1994
memiy, (EXHIBIT 8), the Service also said that “habitat conservation must occur prior to habitat

destruction..”™. Id p. 2,

The Draft NBHCP omits most of the protective measures which initialty made the 5 to
mitigation aceeplable to the wildlife agencies. Only 25% of mitigation lands are to be converted
to managed marsh. There is no additional mitigation, in excess of .3 to 1, for destruction of
SWH habital. Buffers between urban development and habitat preserves can be urbanized after
acquisition of the mitigation habitat land. There is no mechanism for unobstructed connectivity
between habitat preserve units, {see below), no priority zones for habitat acquisition, no “no-
take™ zones, and no conservation of habitat before habitat destruction. Measures in the NBHCP
pertaining o management of waterways for benefit of species are fictitious because RD1008 and

| NMWC withdrew from the Dralt NBHCP in February 2002 and have refused to sign it.

c, The Acceptability Of The .8 To 1 Mitigation Ratio In The
Former NBHCP Was Based On The Assumption That Development Would Not Exceed
17,500 Acres, And That The Rest Of The Basin Would Remain In Agriculture. The Draft
NBHCP Now Anticipates Considerably More Development, And The City Is Proposing
Development That Greatly Exceeds The Former 17,500 Acre Threshold.

The former NBHCP's conclusion that a .5 to | mitigation ratio would work was based
upon the assumption that development in the Basin would not exceed 17,500 acres during the
next 30 years, and that much of the rest of the Basin would remain in sgriculture, notably rice,
which would augment the habitat value of the reserve lands. NWF v. Babbitr (2000) 128 F.
Supp, 2d 1274, 1281,

The current drafi NBHCP anticipates that there will be substantial development in the
Basin beyond the 17,500 acres covered by the NBHCP and MAP HCP (subject to new permit
;md mizigatinn requimmcms"t {"NBH(ZP W 18} but f*n’ls to account f{}f the impm.ts in its

appmveﬁi h}f ffuy Cﬁ;uncsh will desngnme an area of I{}ﬂi)[} acres in Natomas iar mclnsmn na
Sphere of Influenge for finure annexation and urban growth. (EXHIBIT 3). The failure of the
Diraft HCP and DEIS/EIS to address the potential effects of this future development raises

| serious questions about the viability of the conservation strategy.

d, The Heasons Asserted For The .5 To I Mitigation Ratio Lack
Credibility And Factual and Scientific Support.

New biological information developed as part of the EIR/ELS process reveals that the
hasic premise of the mmba’rmn ratio, established in the 1997 NBHCP and continued in the
current draft NBHCP, is not supported by biological evidence. The [alse premise of the
mitigation ratio is that the Natomas Basin is a mix of habitat and non-habital, and that lands
acyuired as mitigation will have far superior habitat values than lands converted to urbanization.

14
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See Draft NBHCP IV-5, 1418, 19, VII-67. In the EIR/EIS process, GIS analysis showed that
virtually all of the undeveloped parts of the Basin support either Giant Garter Snake or
| Swainson's Hawk and other covered species.

The deaft NBHCP fails to consider this important scientific data, and the resulting
possibility that habitat destroyed may have habitat value equal to or greater than the habitat value
of the mmgaimn land. The NBHCP fails to qu:milfy how much habitat in the permit area is
“mfcra habnat and how muLh is supeno habliat an& h(aw much mmgﬂtmn habitat will be

%@BHCP fmis to pmwde mferman on to bacL its cmu]uxsmn thaz cach acre t)f Natumas hatntat
subject to wrbanization is so degraded that its loss can somehow be compensated through the
madequata mitigation ratio.

There is no evidence that Natomas Basin habitat has less habitat value than other
farmland habitat {including fallow land) in San foaquin, Yolo, south Sacramento County, and the
Bakersfield area, where the mitigation ratio is 1 to 1 for development of ordinary farmland.
There is no explanation as o why Natomas habitat is worth mitigating at only .5 to I, whereas
similar habitat in the region is mitigated at 1 10 1, or greater for aguatic habitat and canals.
Almost all species habitat in the Central Valley and southern California has been impacted by at
i least a century of agriculture and other human uses.

The previous findings of the wildlife ﬂgmcues, clied abm &, lhal Namm;is buppnris

miscal papu]mmns GGS and SWH m

telsewhere, for ¢
1 replacement,

The USFWS American R rshed Investigation, | 55
Report, VoI, IV, November 1991, med that =*The Natomas Area suppurts a h;ghty sl
and diverse Sacramento Valley wildlife assemblage. ... Nat
largesi expanses of unwrbanized natural overflow land and }n hi i

ildlife ecosystems in the southern Sacramenio Valley Regmﬂ = 33 34

E >~
This thefme is echoed in other scientific documents. Recent degradation isa mzuli of

development permitted under the former NBHCP, decisions by landowners to fallow or degrade
land to in anticipation of development, intensified vegetation removal by the water agencies, and
-tree removals and illegal wetland filling by the County of Sacramento.

The draft NBHCP asserts that GGS- fﬂendlv management of rice farming by the NBC
will substantially Increase habitat value of rice farms acquired for mitigation land, (HCP 118,
VIH-67), but fails to describe the Conservaney’s management techniques which so preatly
enhance the habitat value of rice farming as to jusuf} a.5 to | mitigation ratio. The
Conservancy leases its rice Farms to farmers using conventional rice-farming ifzchmques. and the
use of herbicides and pesticides, including the controversial “Warrior™ pesticide; is allowed on
Conservancy lands,

m.i:tigauun !and i5 Irﬂhiﬁd {t?t‘lgmﬂl habitat value nf zmug,uuun land plus w:_reatmn cf new habitat

I35




eComment®© NATOMAS_00024 - Page 17 of 55
LocalCache\ProcessedFiles\NATOMAS_00024_017_055.]pg

O1-24(F)

01-24(G)

01-24(H)

01-25

F \

value equal to the habitat value of the parcel iwice this size that was destroyed). The wildlife
agencies’ letter of Augnst 8, 1994, supra, correctly pointed out that there are no studies showing
that two 1o three-fold enhancement of giant garter snake habitat values can be achizved on lands
devoted to agricultoeal production. (EXHIBIT 6, p. 3). No doubt rice farming and land
management on NBC preserves is mare wildlife-friendly, but certainly not enough to elaim a

doubling or trebling of habitat values and populations of protected species.

The draft NBHCP claims that conversion of 253% of NBC lands to manaped marsh
greatly increases habitat values for GGS (HCP 1-19, V1I-67), but offers no scientific basis or
study or any information that demonstrates that managed marsh will, in fact, mudtiply habitat
values and GGS populations. Severely cﬂmpmmm,d functional habital connectivity and habitat
fragmentation by urbanization remain as very serious problems which are not addressed by the
managed marsh strategy. The sssumption that managed marsh, a5 designed by the NBC and
described in the deaft NBHCP, will fully mitigaw for zmymxs on GGS arising from destruction of
much larger areas of existing uwupmd (GGS habitat, remains an unproven hypothesiz, which is
100 speculative to be the basis for a risky and unproven .5 10 | mitigation ratio for the taking of a

| eritical pepulation of an imperiled species.

The .3 to | mitigation ratio is made even more unworkable by the incompatible habitat
needs of GGS and SWH, GGS is an aguatic snake that is usually in or near the water. SWH is
raptor which hunts for small rodents in upland fields. The assertion in the Draft NBHCP. p. V-
19, that rice fields can be managed to “greatly increase the habitat value of ricelands™ for SWH
fmagmg habitat ignores these basic scientific facts. Rice ficlds are typically flooded in late
spring, shortly after the arrival of the SWH, and are unusable for foraging by SWH until after
harvest in Seplember and October, by which time the SWH have departed for Mexico. The rice
field edyes and fallow fields within rice areas are used as foraging habitat by the low-flying
Northern Harrier (Marsh Hawk ),

The NBHCP resolves the incompatibility of habitat needs by dedicating 73% of the
mitigation land to GGS habitat {rice and manaped marsh}, and severely undermitigates for take
of SWH habitat by dedicating only 25% of the NBC preserves 1o upland suitable for SWH
foraging, even though the majority of tand developed under the NBHCP is SWH foraging
habilat.  As explained clscwhfm‘: in our comments, 25% of a .S 1o t mdtigation ratio does not
come close to protecting SWH from development threats, Further discussion of this issue is set
forth in the separate commment letter by the Swainson’s Hawk Technical Advisory Committee,

| dated December 1, 2002, and a separate comment letter by the Friends of the Swainson's Hawk.

[ 4. The Draft NBHCP Fails to Protect Aquatic Habitat Conncetivity or Mitigate For

Disruption Of Aquatic Habitat Connectivity Necessary for the Survival of the Giant Garter
Snake

(GGS move around to find suitable habitat and food (tadpoles, frogs, small fish) as
conditions in the rice ficlds, marshes, canals, and ditches change, especially during the dry
summer months. “Thus connectivity between canals and ditches in different areas and between
these systems and other habitat types is extremely important for genetic interchange and ability
to find summer habitat,” (Draft HCP p. 11-13). Some of these canals were destroyed or severgly
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degraded by urban development under the invalid TP issued to the City under the former
NBHCP, More will be destroyed or made unusable for GGS by development permitted by the
MetroAirPark HCP and the Draft NBHCP. The maps of current water drainage and delivery
canals in the draft NBHCP, Figures 3 and 17, show a number of irrigation canals within the City
and MAP area that, in fact, have already been destroved or made non-functicnal due to
development. Those canals within the City shown on Figure 17, as “most likely to remain®,
were severely degraded by urban development and modification permitied by the City's invalid
TP and are no longer functional connectivity habitat, The canals munning through Mu.ro AirPark
will be destroyed, except for a narrow canal paralleling Lone Tree Rd. Sec comment letter of
Enic Hansen, Giant Garter Snake expert, regarding Metro AirPark HCP, January 20, 2001,
(EXHIBIT 9) Environmental orpanizations have also written a 60 day lettér notifying 11.8. Fish
and Wildlife Service of their intent to challenge the approval of a take permit for Metro Air Park.
{See letter, EXHIBIT 18)

The South Sutter County Specific Plan, for 3500 acres of industrial development, adopted
April 17, 2002, is within the area covered by the Drafi NBHCP. It includes a strip of
development one mile wide and four miles long running east-west across Basin from the
NEMDC to the North Drainage Canal, creating a bartier across the Basin and destroying wildlife
habitat connectivity, particularly aguatic habitat conneetivity for the Glant Garter Snake. The
barrier is corpleted by an intended 1400 acre wastewater disposal area between the North
Drainage Canal and the Sacramento River, This industrial barrier would prevent GGS from
meving between the northern and southern portions of the Basin, and would isolate NBC
preserves in Sutter County. The Drafl NBHCP requires no buffer betiveen canals and adjacent
wban development. It must be assumed that habitat values of rémaining waterways passing
through Sutter’s development will be destroyed by modification and urban impacts. This
dmrdupmmt»umteﬁ barrier would likely have major adverse impacts upon GGS and would
severely impact the vigbility of the Natomas population of GGS. The DEIR/EIS fails to address
this issue

The U.S, Fish and Wildlife Scrvice, in its comment letter to Sutter County during CEQA
review of the Specific Plan. expressed very strong concerns about the potential destruction of
wildlife habitat connectivity by Specific Plan development, as did Eric Hansen, Consulting
Wildlife. Bwimgmi and GGS exper!. Copies of these letters, dated December 20, 2001, are
included as EXHIBITS 11 and 12,

miti szaimn mm, baae& on acreagm dm,:, ot mp}ase or pmm,i dcs:myf:d mnm‘:ctwny ’sf‘agua and
unenforceable measures are discussed at pp. V-7 - 9, for maintaining connectivity between
NBC preserves, including unspecified “appropriate actions”, “moving reserve components,”
“econsolidating reserve acquisitions™ {meaning, sell in;# preserves and buying new ones with better
conneckivity ), easements and other transactions reguiring consent of third parties. The Draft
HCF also claims that the land use jurisdictions will promote compact growth, which is belied by
Sutter’s huge industrial-commereial ressrve, and the City's recent “Joint Vision™ propesal. The
Draft NBHCP fails to address the protection of aquatic habitat connectivity except s to NBC

PICSETVEs,
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The Draft NBHCP proposes various GGS-friendly waterway management technigues for
RIY 1000 and NMWC, but those agencies withdrew from the NBHCP in February 2002 and have
not agreed 1o implement these measares,

Adoption of the EIR/EIS preferred Alternatives One or Two, increased mitigation to 1 to
I ratio, would provide better assurance of habitat connectivity because ownegship of larger
parcels, and increased opportunities to acquire lands that will eomplete connectivity,

We defer to the anticipated comment letter by Eric Hansen, Consulting Wildlife Biologist
| and expert on GG8, for further discussion on aquatic habitat connectivity,

[ 5. Measures Fur Protection of Habitat Provided by Natomas Waterways

and Canals Are Inadequate and Rely On Voluntary Actions of Water Apencies Which
Have Withdrawn from the NBHCP

Natomas drainage and irrigation canals, and land alongside the banks of the canals,
provide valusble habitat for GGS. Of critical importance to the survival of GGS is the presence
of vegetated cover on the canal banks. (HCP p. 1-15), GGS are valnerable to predation in
unvegetated canals, (HCP p. 11-10), The NBHCP prescribes various Best Management Practices
to be used by RD 1000 and NMWD. However, RD 1000 and NMWC withdrew from the
NBHCP discussions in February 2002, and have stated that they will not participate in the
NBHCP-unless certain issues are resolved to their satisfaction. There is no evidence that they
have agreed to implement all of the measures contained in the NBHCP, Implementation of any
of the NBHCP’s measures by RI} 1000 and NMWC would be purely voluntary, and for that
reason cannot be relied upon aspart of the NBHCP's ongoing consérvation strategy.

We defer to the anticipated comment letter by Eric Hansen, Consulting Wildlife
Biologist and expert on GGS. for further discussion on the adequacy of measures proposed for
| mapagement of canals and waterways.

[ 6. The Draft NBHCP Fails to Prevent Potential Take of Species and Habitat Due To

Contamination By Wastewater Discharge From Sutter County’s Froposed Indastrial
Development Permitted By The Drafe NBHCP

The South Sutter Specific Plan for 3500 acres of industrial development, covered by the
Draft NBHCP, allows individual developments to use individual unspecified private “on-site”
wastewater disposal facilities indefinitely, until (and i) there is funding to build a conventional
public wastewater disposal system. The proposed public wastewater disposal system, if it is ever
built, would include a 100 acre unlined effluent basin 16 feet deep, and discharge of treated
wastewater onito an area of al least 1,400 acres in Natomas {between the North Drainage Canal
and Sscramento River), which wiould grow com (to soak up nitrates). See South Sutter County
Specific Plan, Infrastructure Master Plan, in the possession of CDFG and USFWS. Relevant
pages of the adopted Infrastructure Master Plan are attached as EXHIBIT 13.

18
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Much of the proposed 1,400 acre wastewater disposal areas is outside of the NBHCP's
permit area. The 1 400 acre wastewater treatment ares is not included in the County’s
application for “take permit” but would effectively eliminate both wetland and upland species
habitat values in that 1,400 acre area. A portion of the wastewater area is within the “Swainson’s
Hawk Zone™ portion of Sutter County, which the NBHCP states will be tsken out of urban
designation in the Sutter County General Plan.

The South Sutter Specific Plan prescribes no measures to prevent discharges of
wastewater into (he Natomas Basin ecosystem. Septic systems don’t work in Natomas due to
impermeable clay soil. Once into RD 1000 canals, wastewater could potentially be circulated
throughout Natomas Basin, Wastewater discharges, treated or untreated, from these private
facilities and the 1,400 acre wastewater disposal area, would drain into the RD1000 drainage
canals that are habitat for (GGS and other aquatic animals and which also provide irrigation water
to rice fi elds which are habitat for GGB and numerous other wetland-dependent specias.

The comtent of Satter’s industrial-strength wastewater is unknown, but experience has
shown that wastewater, dependmg upon content, can have serious and long-lasting deleterious
effects upon aquatic organisms. Particularly vulnerable would be amphibians and small fish
which are the food of the GGS.

Assuming that the Suster facilities are properly permitted by the Regional Water Board,
there is no guarantee that facilities would remove industrial toxins, which would likely include,
at-minimum, chemicals and industrial solvents used by industries. Aceidental discharges from
private wastewater facilities and small community facilities are not uncommon, often tesulting
from negligent or inattentive operation, lack of maintenance, operator error, insufficient capacity.
or heavy rainfall or a localized flood which causes overflows, A substantial portion of the South
Sutter Specific Plan is located within the 100 year flood plain, Experience elsewhere has shown
frequent instances of indusirial operators 1llicitly disposing of toxins by pouring them into the
sewage system. '

Serious concerns ahout impacts of discharges were expressed by letters to Sutter County
during the CEQA comment period by the Central Valley Regional Water Board, and
Reclamatton District 1000, and i in R!} wt]ti)’s opening brief in the pending CEOQA lawsait on the
Specific Plan, (EXHIBITS 14, . 18). The Natomas Basin Conservancy pointed out that
there is.no market for rice 1rngamd wrih sewage and expressed concerns about potential
contamination of Conservancy preserves, (EXHIBIT 19, pp. 2. 4). Pmscrmn& of pmmms:d
species or destruction of species habitat by contaminants contained in wastewater is unfawful
taking under the Federal and California ESAs. The potential for discharge of toxic wastewater
from development in the Soath Sutier Specific Plan poses a significant threat to aquatic species
throughout the Natomas Basin, including GGS apd prey species eaten by GGS.

There is ne financially responsible party to clean up and re-mediate any wastewater
discharge that may ocour. unless the regulatory agencies trace it to a solvent offender and prevail
1 an enforcement action.
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1achar es. lssumca m perm;ts hy the Water Bcrard daes rmt ASSURS llm there will be no such

discharges. Indeed. the Water Board and RD 1000 are very dubious about the efficacy of
Sutter’s proposals for wastewater disposal; and have urged Sutter’s completion of operational
community wastewater facilities prior to development,

The only responsible course :ﬂ; for the wildlif jes 1o condition lssuance E}f an I’I? o
‘inﬁer Cnunw cmh’ upan Sutter = 4 ion of publi ;

7. The Draft NBHCP Unreasonably Jeo;mrd:zes the Continued Viability Of Covered
Species By Failing to Require Protection Of ngh-v alue Habitat Areas With Known
Populations of Covered Species, and By Allowing All Mitigation Acquisitions to Be Located
in Sutter County

Diaft NﬁHE:P(Figmes 12 and 13, maps of records of GGS and SWH, shows the species
distributed throughout Natomas Basin, but with records of sightings concentrated at certain
locations. These records indicate significant 5p¢ciﬁs populations at those locations, largely in

Sacramento County. Most SWH foraging habitat is in Sacramento County, Some of these

records have been consistent year after year. A logical habltat mitigation program would seek to
acquire preserves in these areas of known concentrated species use, particularly where a .5 to 1
mitigation ratio greatly limits what ¢an be acquired. However, this was not done under the
former NBHCP until requirsd by the May 15, 2001 Natomas Settlement Agreement.

The NBC’s first fand acquisitions were 3 adjoining parcels of 338 acres in Sacramento
Conmty, next to Sutter County. All subsequent acquisitions, until the August 15, 2000 Federal
Court decision, were in Sutter County, totaling 1313 acres. in locations then having minimal
records of presence of GGS or SWH, for prices between $3,600 and $4,500 per acre.

The NBC did not acquire any moore land in Sacramento County, because it was more gxpensive
than Sutter County land; nor did the NBC ask the City to increase the mitigation fee so that lands
could be acquired in Sactamento County. The WBC was under strong pressure from developers
to minimize costs o minimize mitigation fee increases.

The May 15, 2001, Natomas Settlement Agreement required, at plaintiffs insistence, that
alt habitst acquisitions under the sertlement agrecment be within Sacramento County, in areas
designated as “Yone 1™ (Fishenman Lake area) and “Zone 27 {between Sacramento, Sutter
County line, NEMDC, and Powerline Road}. These aress have decumented significant
popilations of GGE or SWH.

The Executive Dircctor of the NBC repeatedly stated his opposition ta the requirement to
acgquire within designated zones or within Sacramento County because of higher land prices.
Nonztheless, 1,145 acres of mitigation resceves, with documented habitat values for GGS and
SWH, were acquired in Sacramento County, for prices between 87,300 and §11,000 per acre,
that obvicusly would have not been acquired otherwise.
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Land prices in unincorporated Sacramento County, will always be higher than in Sutter
County, outside of the Specific Plan area, due expectations of development entitlements. The
EPS Revised Fee Estimate, October 11, 2002, p. 9, assumes NBHCP mitigation land acquisition

prices averaging $6,000 per acre, which will not bay land in the Sacramento County area of
Matomas Basin,

The history of the NBC's land acquisitions, and the low-hall acquisition cost in the
Revised Fee Estimate of the NBHCP, leads to the conclusion that if the NBC is allowed to
aequire anywhere in the Basin, it will very likely resume its past practice of buying mostly
lower-cost properties in Sutter County, to the exclusion of more expensive properties in
Sacramento County that may have greater documented biological values. The City siales that the
mqmr&mcm of 400-acre minimum size for preserves will require the NBC to sequire more land
in Sacramenta County, (o complete three reserve blocks that are presently less than 400 acres
each. However, the NBHCP imposes no timeline for increasing reserve parcels to 400 acres, and
the wildlife: agencies do not have amthority to limpese enforceable deadlines for meeting this
requirement. The Draft NBHCP allows waiver of the minimum reserve size requirement.

The EIR/EIS and NBHCP arbitrarily fail to consider the potential impacts of permitting a
cost-focused mitigation strategy that would lead 1o concentration of future acquisitions of
mitigation Jands in Sutter County, 1o the exclusion of further acquisitions in Sacramento County.
Please refer to additional detatled comments on this issue in a separate letter submitted by
| Friends of the Swainson's, Hawk,

[ 8, The Draft NBHCP Jeopardizes the Continued Existence Of Covered Species In

Natomas Basin of By Allowing 20% of Mitigation Acquisitions to be Outside of The
Natonias Basin

As discussed sbove, the wildlife agencies have found that the Natomas Basin populations
of GGS and BWH are eritical o the survival and recovery of both species. Failure of the
MNBHCT 1o preserve these critical Natomas Bagin p{}pulatwm could jeopardize survival and
recovery of these species. The .5 to 1 mitigation ratio is very risky. Allowing 20% of the
mitigation fand to be acquired out-of-Basin effectively reduges the mitigation ratio wo 4 to 1, for
the Natomas populations of GGB and SWH whose survival is the goal of the NBHCP, There is
no reasonable basis for authorizing out-of-Basin mitigation, and increasing the risk to Natomas
Basin species populations by allowing it,

The 1997 HCP prohibited acquisition of upland habitat outside the Basin. The 2002
NBHCP does not include this restriction. Please see separate comments by the Swainson's
Hawk Technical Advisory Committer snd Friends of the Swainson’s Hawk on the likely impact
of owt-of-basin acquisitions of lands intended to mitigate for Joss of Swainson’s Hawk foraging

| habitat in the City of Sacramento.
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g, The Draft NBHCP Unreasonably Relies Upon The Assumption That Substantial

Areas OFf Unprotected Private Lands In Natomas Will Volantarily Remain In Agriculture
Despite Urban Development Permitted by the NBHCP

The Incidental Take Statement in the Draft NBHCP, p. VII-3, states that the greatest
impact of urbanization on covered species is the loss of farmland, but that agriculture will
continue in the Basin and will to provide habitat for GGS and SWH. The NBHCP and Draft
EIR/EIS do not consider the poss:bzhly thatt those effects of urbanization which are detrimental
to agriculture (such as restriction or prohibition of acrial seeding of rice fields and aerial
application of agricaltural chemicals), development ambitions of landowners, and decisions by
local government, may lead to severe decline of agriculture, with detrimental impacts on species,
.as a-consequence of the development pemtmed by the NBHCP. The Draft NBHCP, p. [1I-17,
points out a “trend of property owners in urbanizing areas to fallow rice field in expectation of
urban development.”

The NBHCP cannot reasonably assume that landowners will volunitarily remain in
agriculture as the anca urbanizes under the WBHCP. For example, nothing prevents local
government from re-zoning agricultural land to small-parecl agricultural-residential (“ag-res™)
| zoning, which would effectively destroy habitat.

10.  The Draft NBHCP Conservation Strategy Unreasonably Relies Upon The

 Assumption That Sscramento County Will Voluntarily Retain Existing Agricultural
Zaning 1n the Swainson’s Hawk Zone and Not Permit Development In That Area

The Draft ! "«IBHCP p IV 22, says that “the primary strategies to mitigate impacts to the
Swamson’s hawk . d development ip the Swainson's Hawk zone and to acquire
upland habitet ag Mmgzmun Lami nside the Swainson’ s Hawk zone,” {Incorrectly shown in
Draft Figurs 13},

However, most of the SWH zone is within the unincorporated area of Sacramento
County, which is not a party to the NBHCP. Nothing prevents the County from rezoning for
development (hopefully with incidental take permits), or, as is more practicable, rezoning for
small-parcel agmcuitumlweﬂrdentml development, which effectively destroys habitatr values,
There are numerous ag-res parcels east of Natomas, and in southern Sacramenito County. Since
the inception of the former NBHCP, Sacramento County has a!kaw&d some Smﬁifﬂpﬂmﬂ
development in Natomas without incidental take permits. (EXHIBIT 1). The NBHCP arbitrarily
fails to address the risks and impacts of continued incremental development in Sacramento

| County’s area of Matomas o the SWH.

11.  The Draft NBHCP Conservation Strategy Unreasonably Relies Upon The

Assumption That There Will Be Continued Water Supply To the NBC’s Reserves Despite
Impacts of Urban Development and Decline of Agriculture, and Despite Possibility of Loss
of Water Arising from Regulatory Actions or From Water Transfers.

The Draft NBHCP mitigation stratepy for GGS relies upon continued habitat connectivity
provided by RD 1000 and NMWC canals, and upon delivery ol water to NBC preserves and 1o

b
[3
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wsers. See EXHIBIT 20, Sacrany

rice farms and canals that are GGS habitat. However, the NBHCP p. VH-62, also admits that if
urban development ocowrs at levels that reduce or eliminate agriculture in the Basin, the
cotnponents of the irrigation systern that support GGS would fikely also decline, “probably
resulting in extirpation of the GGS from the Basin.” '

Although the NBHCP mitigation strategy relies npon continued canals and water
delivery, the NBHCP includes no “cap” on development, or any other measures that would
ensure the continued existence of waterways in Natomas sufficient to suppert GGS. The HCP
must address the possibility that development permitted under the NBHCF, plus the pending

‘Sacramento “Joint Vision” (which potentially could convert another 10 000 acres of rice farms o

urban development) could lead to very serions decline of the waterways which service rice
Farming.

The Draft NBHCP, p, 1V-32, points out the possibility of long-term water shortages
due to potential future regulatory action. Moreover, water users south of the Delia have began
negotiating the purchase of large cga,mmmes c)t water from Sacramento Valley agricultural water

 Business Journal, There is no evidence that sufficient

groundwater would be avai ilable to repias:e surface waier if Natomas Mutus! Water Company
ceased supplving surface water. The DEIS points out that there has been ne determination of
sustainable yield of the aquifer. Any conclusions on that topic would require complete scientific
studies which has not been performed.

Given the demand for water in the State of California and the potential for water wransfers

‘out of the Ba«smﬂ. the availability of adequate water supply to support Giant Garter Snake and

aquatic species in the Basin is critical, The best way to ensure water availability is for NBC to
acquire sufficient land with water nghts and accompanying shares of NMWC stock, so that NBC
would have a controlling interest in Natomas Mutual Water E,ompaﬂv There is no evidence that
ground water could support the preserve system, and surface water is necessary to the
connectivity between preserves or 1o maintain waterways and continued cultivation of rice in

| Matorias Bagin.

[12.  The Draft NBHCP Conservition Strategy Is Infeasible Due To Frobable Effects Of

Sacramento’s Proposed *Joint Vision For Natomas™

The City of Sacramento recently released its proposed “Joint Vision for Natomas™,
HBIT 5, calling for creation of 4 Sphere of Influence (“3017) of 10,000 acres for future

'ﬂﬁnmamm and urhan growth north of Elkhom to the County line, and between MetroAirPark

and the NEMDC, all of which would be in excess of the 17,500 acres covered by the NBHCP.
The USFWS and CDFG expressed major concerns about “Joint Vision” in their joint letter dated
September 16, 2002, “Joint Vision™ is supported by top-level City and County executives and

‘Councilmembers. It is very Hikely to be adopted.

It is very clear from the “Joint Vision™ documents and draft MOU, and statements by
City staff and Councilmembers, that the “Joint Vision” is the first step towards approval of up to
10,000 acres of new development. The cumulative impacts of potential “Joint Vision™
development, in addition to the 17,500 acres of NBHCP developmend, is not considered in the
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draft NBHCP and EIR/EIS, nor in the NBHCP's conservation stratepy. Three obvious impacts
not addressed by the draft NBHCP and EIS/EIR are:

{1} The cumulative impacts of up to 27,500 acres of new development, instead of 17,500 acres,
upon species and the environment, and the effect upon the feasibility and implementation of the

draft revised NBHCP mitigation strategy designed for 17,500 acres of development.

{23 Development of a substantial portion of the 801 area, in addition to development permitted

by the NBHCP, and MetroAirPark HCP, may jeopardize the survival and recovery of the GGS

despite any mitigation program. The great majority of locations of GGS records in Natomas, to
date, are within the proposed SOI area and the areas permitted to develop under the
MetroAirPark and NBHCP (see Draft NBHCP, Figure 12, “Giant Garter Snake Records™).
anﬁ:nanm, of a viable GGS population in Natomas is essential to the survival of the species
Sec LISFWS Biological Consultation, March 11, 1994, p. 5. EXHIBIT 3.

{33 T will very likely be impossible for the NBC to acquire mitipation land within the 10,000~
acre “Joint Vision™ SO0 area due 10 landowner expectations of development entitlements flowing
from the proposed Joint Vision MOU.

The fatter will have an immediate | impact on implementation of the NBHCP because
much of the proposed “Joint Vision™ SO i valuable GGS habitat with documented GGS
populations, and also provides essentisl habitat connectivity. During the Natomas Settlement
Agreement negotiations, the 1.8, Fish and Wildlife Service expressed concemn about protection
of that area, and suggested designation of & large “GGS Protection Zone™ within the 801 Study
(which the City failed to do). The NBC owns three disconnected habitat mitigation preserves
within the proposed SO area. Two are less than the minimum 400-acre size required by the
NBHCP. Inflated land prices within the SO area will very likely make it impossible to establish
habitat cotmectivity and expand two of the NBC preserves 1o the minimum 400-acre size
required by the revised NBHCP. Urban impacts of development permitted within the proposed
SO! ares, in combination with neighboring Sutter Courity development, will substantially
diminish the biological value of the existing NBC preserves within the SO area.

The “Jaint Vision™ MOU designates 4 10,000 “Area of Concern”, (“AOC”) west of the
City sl west of the Alrport, of which 3,400 acres is County-owned as Alrport buffer and
unavailable for NBHCP mitigation. Al Ehclugh City staff say that the “AOC" area will remain
permanent apen space, the draft “Joint Vision” MOU does not prohibit the County from
permilting urban development within the “AQC” or from rezoning agricultural land fo small-
parcel agricultural-residential use that destroys habitat values. Many, or most, landowners in that

| area want to sell to developers.

13, The Drafi NBHCP Fails to Consider the Impacts Of Reasonably Foresecable

Development, Bevond That Permitted by the NBHCP, Upon the Implementation and
Efficacy of the NBHCP Conservation Strategy.

The Draft NBHCP and EIR/EIS fail to consider the combined environmental effects of
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development permitied under the NBHCP and other development reasonably foreseeable in
Nators Basin, and fails to consider the impacts of other foreseeable development upon the
implementation and efficacy of the conservation strategy of the NBHCP. Instead, the NBHCP
simply postpones those issues until there is an application for a take permit covering new
development.

Foreseeable new development includes *Joint Vision for Natomas”, supra, for up to
10,000 acres of new development: County Alrport’s intended terminal expansion and third
runway, needing up to 800 actes of development; construction of new or expanded highway,
drainage, and other infrastructure in Natomas Basin; propesed levee lm;amvements by SAFCA;
and of course new development authorized by Sactamento County, which is not covered by the
NBHCP. The latter could potentially include conversion of existing agricultural zoning to small-
parce] agricultiural-residential, which would be highly destructive of habitat values.

Sacramento County has already permitied small-scale projects in Natomas wsthout
Incidental Take Permits or mitipation for i impacts on species, described in EXHIBIT 1. The
County does not intend to discontinue that practice, USFWS and CDFG have taken no action
to requires ITP’s or mitigation for small County-permitted developments in Natomas. Earlier in
2002, it was discovered that the County had removed nearly 100 trees on biologically valuable
lands owned by the f_num) as Airport buffer, including three documented SWH nest trees; and
| that the County had illegally filled approximately thirty acres of wetlands in Natomas.

[ B. TilE!TE Is M{} Basis fm‘ ﬂm Aassfrﬁnu ﬂmt the Appﬁfaant Will Minimize and Mitigate to the

1. The Draft NBHCP 15 Environmentally Inferior 1o Alternatives Analyzed by the
DEIR/EIS

The Drafi EIR/EIS evaluated five Alternatives, (EIS p. 2-49 - 2-53}. Four of these

alternatives are environmentally superior to the Deaft NBHCP:

Alternative Two: habitat based mitigation, 17,763 acres of habitat reserves to mitigate
for 17,500 acres of iie'felt}pmem other elements same as Draft NBHCP, found to be the
Environmentally Preferred/Superior Allernative,

Alternative One: mitigation atio of 1 to 1, other elenents sate as Draft NBHCP.

Alternative Three: mitigation ratio of .5 to | and other elements are the same as Draft
NBHCP, except that preserve acquisitions must be focused within five designated zones having
recognized biclogical value, 6,500 acres of preserves would be within these zones, the balance
anywhere in Natomas Basin. No out-of-Basin mitigation.

Alte e Fous mangaimn ratio of .5 to 1, same as Draft NBHCP, except it reduces
impagts to species by reduc ing development from 17,500 acves to 12,000 acres.
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The Draft NBHCP is environmentally infetior to the above four Allernatives, because it
pmmts 17,500 acres of development, rather than 12,000, mitigated at .5 to 1, rather than T 1o 1,
and mitigation acquisitions can be anywhere within the Basin, with potential for 20% of
acquisitions to be out of basin, instead of prioritized on areas of known biological value
{ Alternative 3)

The burden is upon the Applicants to show, by substantial evidence, that their
Draft NBHCP minimizes and mitigates to the maximum extent practicable, and that none of the
environmentally superior Alternatives are practicable. See NWF v, Babbin, (2000), 128 F. Supp.
L2d 1274, 1292,

2. Thwc Is Pﬂu Basm fnr the Assertmn that A Mmgntmn Ratw Grenm‘ than.5 Eﬂ 1 15

Fnr Suhsegmnt Nammas Beﬂrlﬂpmmt

Applicants” claim that a mitigation ratio in excess of .5 to 1 weuld likely make

dumiupmem mh,as:blf: {Draft H{Z’I’ p. “VII 69). This assertion is rebutted by the City's own draft

1ty v ip Natomas dtd September 17, 2002, (EXHIBIT 5. p. 14)
which says that dev&lepmem lmdﬁr mm V:sum“ will be required “to provide pt:rmﬂnﬁnt open
space, preserved in the Natomas area, ion ratio of at least one-to-orie”  Although
*Joint Vision™ has not yet been adopted by the City Council, it is a document prepared and
approved by m]?'levei City staff. The City Manager and other top-level staff have repeatedly
told representatives of environmental groups and the ;mbhc that "Joint Vision™ will require a
mlta,gatmn ratic of one scre of permanent open space, in Matomas, for each acre developed under
“Joint Vision.

Beeause the Ciry has determined that 1 1o 1 ope ig is ;
development under *Joint Vision”, there remains no credtble bﬂsas fm’ the ffilty g &s:&m{m that 1
io | mitigation is impracticable for the NBHCP. Although “Joint Vision™ open space would
include both habitat and other potential uses, there is no reason to believe that the cost of
acquiring land for “Joint Vision™” open space would be different than acquiring land for NBHCP
mitigation al a tatio of one 10 one. Management costs of NBC preserves would not be higher
than management costs of other open space uses. Indeed, the Draft NBHCP calls for conversion
of only 25% of NBC lands to managed marsh, with 50% of the remainder leased 1o rice farmers,
and 25% as upland habitat, most likely in ;agrmultumi use. The proposed Acceptable HCP, for
1.17 acres of habitat acquired for each acre of fiture developrent, would cost little more.

The Brookfield Homes/NTI developers, who are seeking development entitlements,
outside of the N EHL’P have committed 1o a one to one mit gation ratio for habitat loss.
(EXHIBIT 43,

tncreasing the mitigation ratio from .5 to 1 1o 1 to 1 (Alternative One) or to a habitat-
based mitigation ratio described in Alternative Two (which averages as one 1o one) does not
necessarily result in doubling the mitigation fee. Economies of scale will substantially reduce
the per-acre cost of Tand mamagement and NBC administration, A mitigation ratioof 1 to 1,
instead of .5 to 1, would allow reduction of the “managed marsh” component of NBC preserves
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from 25% to 12.5% to achieve the same area of managed marshes. This would resultina
substantial reduction in the restoration component of-the per acre mitigation fee.

Under a1 to | mitigation ratio, the land costs could be reduced turther by requiring that
mitigation land be acquired before commencement of the development being mitigated. This
was required for the beginning and final phases of the development allowed by the May 15, 2001
Natomas Settlement Agreement, and motivated the developers to acquire mitigation land at
prices considerably less than what the NBC had been asked to pay. The Natomas Settlement
Agreement demonstrated that motivated developers have the ability o acquire mitigation land
miore readily, and at lesser prices, than the City or NBC. Acquisition “up front” as a condition of
dzw[epm&m eliminates the need for a large contingency component in the mitigation fee for
unexpected]y high land prices, because development would not occur until the mitigation fand
was acquired. Requiring that mitigation land be acquired within prioritized zones (Settlement
Agrecment and Alternative 3) and subger:t 1o prior approval of wildlife agencies and NBC, would
result in development of preserves in desired areas.

The Applicants could further reduce the mitigation fee by announcing that there would be
no more development in Natomas beyond the amount allowed by the Draft NBHCP. Inflation of
tand prices in Natomas is largely attributable to landowner belief that they will someday receive
development entitlernents. Landowner expectations have been seriously inflamed by the recently
proposed City-County “Joimt Vizion for Natomas™ for up to 10,000 acres of new Natomas
development, and by pronouncements by top-level City and County executive and elected
officials that City and County will plan for major new gmwth in Natomas beyond that covered
by the NBHCP. Mitigation for take of endangered species should not be reduced because of the
City’s unwise actions.

The median new home salés price in Natomas during the third quarter of 2002 (based on
503 sales) was $315,990, as reported by the Grepory Group in the Sacramento Bee, October 11,

w T 21}, which is much higher than the prices reported by the EPS Economic
%nalyms of‘ tﬁe Draft NBHCP, Withan average of approximately five new homes per acre in
Natomas, total gross proceeds from development of a single acre, assuming the above per home
sale prices, is $1,579.950, A mitigation fee of 15,000 per acre (which is $3000 per home)
wontld ba ap}:ﬁmxamately ope percent of gross sale prices, and only g small fraction of the very
large profits being realized by Natoras developers. A fee of $20,000 per acre would be 1.3%.
The Draft NBHCP s proposed m:itgcnmn fee, $10,000, is 2/3 of 196, The Applicant’s assertion
that & mitigation ratio greater than .5 to | will make development *infeasible” is ludicrous.

3 Experts Have Found That A Mitigation Ratio of Greater Than .5 to 1 1s Feasible,
and That The EPS “Econpmic Analysis”™ Relied Upen By the NBHCP is Deficient

We incorporate by mfcmnce the Report lefters of Hausrath Economics Group, Decernber
2, 2002, and Center for Natural Lands Mansgement, December 1, 2002 attached to this letter.,
Hausrath Economics Group has pamupmvcd in many public plannmg r efforts, including the San
Joaquin County HOP. Center for Natural Lands Management manages numerous preserves and
conservation casements. Both groups of experts have found that a mitigation ratio of greater
than .3 to 1 is feasible, wd that the NBHCPs Beonomic Analysis is deficient.

27
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C. There is No Basis for the Assertion that the Draft HCP Will Have Less than Significant
Environmental Tmpacts,

For the reasons stated throughout these comments, there is no basis for the assertion in
the DEIS/EIS that the Draft NBHCP will have less than significant environmental impacts. Most
of the issues raised in these comments were not adequately addressed or evaluated i the Draft
EIR/EIS. Some issues, such as the potential impacts of discharge of Sutter County’s wastewater,
potential cumulative effects of “Joint Vision™ and its effects on implementation of the Draft
WBHCF, and the potential impacts of & cost-focused acquisition of mitigation preserves, wete
not analyzed at all.

D. A SIGNIFICANTLY GREATER MITIGATION FEE, AND A FUNDING
GUARANTEE FROM THE LOCAL GOVERNMENTS, WILL BE NEEDED TO
ENSURE ADEQUATE FUNDING

1. The Proposed Mitigation Fee Is Inadequate

The pr‘upmaéd mitigation fee assumes land prices of $6,000, which may buy land in Sutter
County, but not in Sacramento County’s area of Natomas Basin, where prices paid for mitigation
land ranged from $7,500 10 $11.000 per acre from May 2001 through September 2002,
Landowner expectations of urban development rights due to the City’s announcement of the
proposed “loint Vision™ will very likely drive up prices further. As discussed earlier, a cost-
based conservation strategy which effectively limits preserve acquisitions to Sutter County will
not protect the documented GGS and SWH populations using Sacramento County, which are
critical to survival of both species in Natomas Basin,

2. The Draft NBHCP Provides an Inadequate Backup Funding Mechanism to
Address Likely Shortfalls

16 USC §1339(a)(2)(B)iil) states that the Secretary must find “that the applicant will
ensare that adequate fundding for the plan will be provided.” See NWF v Babbitr (2000) 128 Fed
Supp 2d 1274, 1294. California Fish & Game Code § 2081(h)(3) states that the “‘applicant shall
ensure adequate funding w implement .7 To “ensure” adequate funding means a finaneial
guarantee by a party to pay whatever it costs to carry out an activity, regardless of the
circumstances or the ackions of the person or entity who has ensured the funding. See NFF .
Habbin, supra., 128 Fed Supp 1274, 1295,

‘The back-up funding mechanism of the Draft NBHCP is the same as the former NBHCP,
which was overturned by the Court in NWF v. Babbin, supra, due to inadequate back-up funding,
The new Plan added tweor new features: a 200 acre cushion, and a new party (Sutter County).
These minor alterations do not remedy the basic problem identified by the Court in NFF v
Babbin, The Plan unnecessarily relies on future mitigation fee payments by landowners who
have made no commitment to participate in the Plan. Once the City and Sutter parcels have been
developed, or if development stalls prior to build-out (Sutter’s development is anticipated to be
much slower than Saeramento's), there may not be any future permittee o whom increased cosls
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may be shifted, and no entity will be responsible for making up the funding shortfall. This
frustrates the statutory requirement that funding for mitigation be ensured, NWF v.. Babhiti,
supra.. 128 Fed Supp 1274, 1294,

Funding is a critical issue for HCP's. As an example, the San Diego HCP ran ot of
money and was rescued by a very substantial bail-out from a statewide parks and habitat
initistive measure.

Like the former NBHCP, acquisition of mitigation land, O and M, momnitoring, and other
measures requited by the Draft NBHCP are to be funded by a one-time fee levied upon acreage
1o be developed, pavable when grading permiis are issued, The cnnesp{mdmg mitigation land
need not be identified and its price need not be knivwn when the fee is paid and the permit is
issued. Once the fee has been paid and Urban Development Permits issued, the developer has
met its habitat mitigation obligation requirement and may complete construction even if the fee
proves to be inadeqguate to buy the mitigation land, There is no assurance that the fees paid by a
developer will be sufficient to acquire the required habitat mitigation parcels in the future. That
is 30 because the mitigation parcels to be acquired are not known at the time the fee is paid.
Therefore, the price of the land cannot be known.

I is also impossible 10 know the actual future costs of restoration, management, and
monitoring that are to be paid with the mitigation fee, until the costs are actually incurred at a
future time. These components are over 30% of the Draft NBHCP projected fee. Predicting
costs of restoration, management, monitoring, operations (including cost of water for wetland
pmseweq gmd rice farmmg} angi income e'nmad on {hr: endawm&m mmponem ﬂf f;hc mmgatmn

;mces dm‘mg the mﬁi 30 yimrs
Undﬁr ihe E’mmr and Braﬁ NBMCP a;mly the Pemﬂﬁeas {'Cit;« ani:i Sum:r ﬁfﬁnnfy] may

be Imrﬁaﬂed Howew:n nmt}:e; USFWS#’C DFG or anyone eis&, can knaw Lkm amual pm:e nf
future acquisitions of mitigation lands, or the actual costs of future O & M, monitoring, and
restoration, or the future income earmed on the endowment component of the mitigation fee as
adjusted for unknown and unprediciable inflation.

If costs prove higher than fees paid, the Permittee can increase the mitigation fees for

- future developers. Like the former NBHCP, fee increases will apply only to land developed after

the need for a greater fee becomes apparent and is implemented. Unless actual costs prove to be
equal o costs projectad in setting of (he fee (which is rare), the Plan’s funding mechanism
depends on continual infusion of new developable land 1o provide funding for mitigation
necessitated by previous development. If most of the land within the City or Sutter County
permit ares has been developed by the time the need for additional mitigation funding bﬂwmes
apparent and implemented, thete may be little or no land lelt to which an inereased fee may be
applied. NWF v Babbit, 128 F. Supp, 1274, 1295, This is an obvious concem where, as here,
mitigation lands may be acquired 12 months after payment o the one-time mitigation fees that is
intended to pay for the mitigation lands.
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This is also of major concem as to costs of O & 8, restoration, monttoring, adaptive

management, recovery plans, mandatory conversion of 25% of NBC lands to managed marsh,
atd other operational costs, which will extend into perpetuity, long after mmp}etmn of

development and payment of mitigation fees. This has potential to get qmb& expensive,
particulatly if cumulative impacts of other Natomas development require the NBC to manage its
wetland preserves more “intensely™ to avoid jeopardy. Water costs could rise very substantially

as decline in rice-farming due to urbanization leaves fewer agricultural customers of Matomas

Mutual Water company to.share the fixed costs of pumping and maintaining the canals,

The absence of a cap on the revised Draft NBHCP mitigation fees does not address

danger of funding shortfall if costs in the future exceed what remains unspent from

accumulated one-time mitipation fees, and there is little or no new development to pay inereased
mitigation fees. The former NBHCP fee cap applied only to adjustments made for adaptive
management or recovery plans, See former NBHCP, 1A §4.5.7(1 ).

Revocation of a permit for failure to meet mitigation requirements does not affect
developers who have already paid their fees. Draft fm;:lenwmaﬂan Agreement § 7.4 prohibits
the wildlife agencies from seeking monetary damages to cure deficiencies resulting from
inadequate mitigation fees, The participation of two jurisdictions, Sutter County and the City,
does not solve the problem - it only affects the acres subject to the permit. Maoregver, the failure
of png permitfee o fulfill its obligations will not affect the Permits of the remaining Permittee,
Draft HCP, p, I-31, unless continuation of the Permits would appreciably reduce likelihood of
survival or recovery of a protecied species, TA § 7.6.5.

The statwory langiage of 16 USC §153%a)@ )R} and Fish and Game Code §
FOBI{b)4), that the ap?p]icani ensure adequate funding, requires a funding puarantee by the
Permittes land use agencies; although possibly a sufficient bond by a solvent acceptable
commercial surety may suffice. Under this statutory requirement, the Permittee land use agencies
can greatly reduce their expostre by mwmng the Draft NBHCP 1o require that mitigation land be
acquired {with NBC and wildlife agency prior spprovals) prior to commencement of the
development being mitigated; and by establishing an assessment distriet, as a condition of
development approval, to be available to levy special taxes for back-up ﬁmﬁmg if needed
{provided that the special 1ax is not subject to landowner vote, and the district is not vulnerable o
dissolution by landowners™ vote),

E. THE WILDLIFE AGENCIES CANNOT ISSUE INCIDENTAL TAKE PERMITS
BECAUSE THE PERMITTED ACTIVITIES MAY TAKE WHITE TAILED KITE, IN
VIOLATION OF CALIFORNIA FISH AND GAME CODE § 3503.5

Taking of the White Tailed Kite is expressly prohibited by California Fish and Game
Code § 3503.5. White Tailed Kites are small upland raptors which nest, roost, and forage
throughout the entire Natomas Basin, and are present year-around. There is no “mitigation” or
permitting for the incidental taking of White Tailed Kite, because the incidental taking of White
Tailed Kite is onlawful.

30
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The Draft NBHCP permits development activities which would take individuals, nests,
nest trees, roosts, and foraping habitat of White Tailed Kite; but fails to prescribe any measures
for avoiding the taking of White Tailed Kite. As far as we can determine, nothing in the Draft
NBHCP states that taking of White Tailed Kite is prohibited. For that reason, the Draft NBHCP
and proposed Incidental Take Permits are in violation of Fish and Game Code § 3503.5.

The U.S. Fish and Wildlife Service can issue an Incidental Take Permat enly for “mkmg

mcidental fo actmnes which are otherwise lawful. ESAS 10(a)(1)(B). The Service ¢ %
an federal | ivity which may take White-Tailed Kite bmaus& m&

taking would violate ¢ Catiforsia Fish and Game Codo §3503.5.

We strongly sugpest that the EIR/EIS and NBHCP be revised to disclose the presence,
sipnificance, and characteristics of the White- Tailed Kite in Natomas Basin, the prohibition on
taking of White-Tailed Kite, and measures that must be implemented to avoid the taking of
White Tailed Kite and bring the NBHCP into compliance with Fish and Game Code § 3503.5.

On behalf of the Environmental Council of Sacramento, Friends of the Swiinson’s Hawk, -
National Wildlife Federation, Planning and Conservation Leapue, and Sierra Club, we extend
our appreciation to the USFWS and CDFG as well as the applicants for this opportunity fo
review the proposed Plan and comment,

Sincerely,

John Kostyack James P. Pachl

Senior Counsel Legal Counsel

Mational Wildlife Federation and Representing

also represeriting ECOS, Friends of the Swainson's Hawk
Planning and Conservation League Sierra Club

1400 16™ &t., NW, Suite 501 817-14" 8, 100

Washington D.C. 20036 Sacramento, Ca. 95814
202-797.680( Q14-446-3978

e Thomas Lee, Deputy City Manager, City of Sacramento

Larry Combs, County Administrator, County of Sutter
Robert Hight, Director, California Department of Fish and Game
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HAUSRATH

ECONOMICS
GROUP
MEMORANDUM
Date: December 2, 2002
T James Pachl for Friends of Swainsan’s Hawk and Sicrra Club Mother Lode
Chapter

Subject: Comments on the Economic Analysis of the Natomas Basin Habitat
Conservation Plan

At the request of Friends of Swainson’s Hawk and the Sierra Club Mother Lode Chapter,
Hausrath Economics Group (HEG) lias conducted s review of the economic analysis of the July

2002 Draft Natomas Basin Habitat Conservation Plan {(NBHCP). The comments set forth in

this memerandum are based on consideration of the following documents: Draft NBCHP and
Appendices (Fuly 2002), specifically Appendix A: Finaf Report—Economic Analysis of
Natomas Basin Habitat Conservation Plan, March 12, 2002 and Addendiom: Economic Analysis
of the NBHCP, May 2, 2002, as wel} as Appendix I NBHCP Fee Update, April 25, 2002;
Revised Fee Estimate based on Draft NBHCP, October 11, 2002; and the Draft Environmental
Tmpact Report / Environmental Impact Statement for the Draft NBHCP. Figures illustrating
some of the data analyzed in developing the comments are inchuded at the end of the
memorandun 18Xt

The purpose of the economic analysis presented in the above-referenced documents is to
establish, from an economic perspective, that the WBHCP cnsures adeguate fanding and that the
mitigation required is the “maximum extent practicable™ The analysis concludes that the
revenue base estabhsheﬁ far the NBHC? pnmde@ adequate ﬁmdmg in perpehmy arnﬂ that ihc

te dﬁtﬂ,rmme: whather or nm the&z mmlussﬂns are ;uﬁuﬁed

Does the plan mitigate to the “maximum extent practicable™?

The economic analysis addresses the economic considerations with respeet to the “maximum
extent pra:.umhit question. As noted in the analysis {Final Report, March 2002, page 19),
there are no precise standards in faw or guidelines for how to demonstrate this condition.

The economic analysis conducts two tests (o analyze the question from the perspective of

practicability or feasibility. The first test is & comparison to other habitat congervation plans in
surrpunding jurisdictions. The second test is a cost burden analysis, again comparing the

1212 BROADWAY. SUITE 1500, GARLAND. 0A 3381 21847
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Commenis an the Economic Anabssiz of the Navomas Basin Habitat Conservation Flan
Bevember 2, 2002
Page 2

Natomas Basin situation lo conditions in surrounding jurisdictions. To assess the implications of
additional mitigation requircments, both tests evaluate alternative mitigation scenarios.
The fee comparison test is imconclusive

The first analysis is a simple comparison of habitat fees per acre of development and shows that
the NBHCP fee and alternative fees that assume fewer participants or more mitigation are
substantially higher than existing or proposed fees in some nearby and other more distant

communities. The relatively weak conclusion is that the comparison “does give an indication of

impracticability”, (Final Report, March 2003, page 22.)

The ecnnamic ana! ysis itself mmev’Eedgea that “m: two habitat pkans are aIike * {F'mai Rgpaﬂ,
zelaiwelv mmple mmpansan rjaes ot suppqrt aﬂy deﬁmtw& mneluﬁmns Habitat mzﬁg&kmn
fees are the result of a series of decisions that reflect biological, real estate market, and political
conditions and compromises in each community. Simply because one set of fees is higher than
another is not evidence of the feasibility or practicability of those fees, The fees compared in the
economic analysis do not cover the same set of costs. Some of the fees were established several
vears ago and have not been adjusted for inflation. Some fees are based on a conservation

‘easément stratepy that results in substantially lower land acquisition components of the total cost.

Some of the plans reflect habital types that require minimal restoration and enhancement. Land
values in the plan areas also are quite different. Some fee programs spread the cost burden more
broadly, relying on outside sources to fund substantial portions of plan costs. Not much is
demonstrated by comparing apples and oranges except that they are different.

Furthermore, the comparison neglects o include fees in other jurisdictions in California that are,
in fact, higher, while including f'ﬁes i1 jurisdietions such as Bakersfield and Coalinga that do not
compete with Sacramento County for development and have substantially lower land values,
The comparison does ot include San Diego County or other rapidly developing metropolitan
areas where tand values and, consequently, mitigation costs to new development are more
comparable to those proposed for the NBHCP.

The total burden comparison does not support the conclusion that higher mitigation
requirements wonld be impracticable or infeasible

To develop a more telling feasibility conclusion, the economic analysis considers the NBHCP
fees in the context of the cost burden on new development imposed by both the habitat
mitigation fees and the costs assigned to new development for othér “backbone infrastructure”.
The purpose of this analysis is to determine whether or not the total cost burden including the
NBHCP fee would be so high as to make new development infeasible,

The discussion of feastbilitv thresholds minimizes the adaptations that occur in other
components of the development feasibility equation

The discussion of feasibility focuses on stated feasibility thresholds: for residential
development, backbone infrastructure costs ranging from 15-20 percent of the sale price of the

Havseath Economicy Groug
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Comntents on the Economic Analysis af the Matomas Basin Habitar Conservation Plax
December 2. 2002
Page 3

hiouse, and, for non-residential development, backbone infrastructure costs ranging from 10 -15
percent of the sales price per square foot. No basis is given for these thresholds—although this
appears to be the range that results from the subsequent analysis of current cost burdens in North
Natamas, South Sutter, and locations elsewhere in the greater market area. These results sirply
indicate that, under market conditions at this point in time, thiz iz the relationship hetween

‘backbone infrastructure cost and sale prices for new development.

The feasibility threshold is a limited gauge of whether or not higher mitigation requirements
would be feasible. As mentioned in the economic analysis, in response to significant increases in
a development cost component such as that for backbone infrastructure, developers will try to
increase sales prices to the extent the market will bear, and developers may also reduce their
profit margins. {Final Report, March 2002, page 24.} These are short-run responses. In the
longer run, there are a number of other factors in the development equation that are likely to
adjust to accommodate changes in backbone infrastracture costs or some other development cost.
In response to significant increases in development costs, developers would offer less for raw
land, and willing landowners would eventually accept less per acre. Higher density development
products might be tested. These adaptations are not discussed in the economic analysis.

An accepted methodology for testing the feasibility of development projects evaluates that very
iand value factor. In “land value résidual analysis™, all development costs except land are
compared to expected revenuss, The result is the “land value residual”, expressed as a per-acre
value. If'that residual smount is below what the landowner paid for the land or what the macket
value of the land is in agricultural or an alternative use, development would be determined to be
infeasibile and not expected to move forward.

Residential sales prices have risen significantly in the Sacramento market area over the past five
years. Data from 1996 though 2001 show an annusl rate of increase approaching 11 percent per
year and more current data for 2002 show an even higher inerease. The longer term trend 15 also
one of strong increases in residential sales values: between 1982 and 2001 the median sales
price inereased at an annual compound rate of six pereent. Given these market trends, there is
room in the feasibility equation for higher mitipation requirements and costs, Figure 1 illustrates
trends in residential salés prices in the Sacramendo market area. The effect of these higher sales
prices on the cost-burden analysis is further illustrated in the following section.

Habizat mitigation requirements are nof a significant component of backbone infrastructure
CO5IS

Most importantly, the discussion of backbone infrastructure and feasibility does not directly
sddress the main guestion of the implications for feasibility of this NBHCP. In fact, the
extensive cost burden analysis obscures a relatively simple fact that undermines the conclusive
staternenis presented in the summary ﬁndmgs The NBHCP fee is ouly a very small component
of the overall backbone infrastructure cost analy; Figure 2 and Figure 3 illustrate the
contribution of the habitat mitigation fee to total backbone infrastructure costs for selected
prototypes developed for the NBHCP economic analysis. For residentisl development, the
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proposed and alternative fees represent three to six percent of the total cost burden. For non-

residential development, the proposed and alternative fees range from two to 15 percent of the
total cost burden; the highest perceniages are for the higher mitigation alternatives in South
Sutter (where the overall backbone infrastructire costs are substantially lower).

As presented in the economic analysis of the NBHCP, the habitat mitigation fees are responsible

for less than one percentage point of the total cost burden for residential development.

Considering a more current house price for North Natomas (3315,990 in the third quarter of
2002, according to the Gregory Group as guoted in the October 11, 2002 Sacramento Beg), the
pmpascd fee and aitmkamrzs mpr:sent about nne»ha]f‘ a pﬁrcﬁmagc pomt af the tutai cust bu:dcn

Tepresent Eess than cmc percentaﬁe pomt; of the total bm'den far rmaﬂ ﬁevalopmmt and range
from one to two percentage points of the cost burden for warehouse / light industrial
development, dependmg on the tipe and value of the space that would be developed.

The non-residential analysis of cost burdens indicates that the total burdens for North Natomas
and South Sutter County are high relative to the stated feasibility threshold of 10 — 15 percent.
The burdens are at similar levels in some cases in the comparative development areas, however.
This does not support-a finding that the NBHCP mitigation fee is the maximum extent
practicable. It simply indicates that overall backbone infrastructure costs are relatively high for
these newly developing areas, given current market conditions, the large amount of potential
supply relative to demand, and resultant obtainable rents and sales prices. The substantially
lower land values in the Sutter County parts of the basin are confirmation of this condition. A
significant increase in the habitat mitigation component of the fee would not change these
canclusions.

As noted in the economic analysis, the “increase in HCP mitigation fees per unit has little impact
on the overall fee burden under all scenarios”. (Final Report, March 2002, page 24.) This
acknowledgement of the relatively smail contribution made by the NBHCP fee to the overall cost
undermines any conclusion that the proposed fee represents the maximum extent practicable fee.
The fees associated with additional mitigation--Scenario 4 (1 to 1 mitigation ratio) and Seenario
5(75 percent marshy—make no difference in the cost bunden and thus could be implemented
without jeopardizing development feasibility.

In the May 2002 Adddencdum, the ecomomic analysis notes that: “To date, the fee increases have
not impacted the financial feasibility of the projects in the Natomas Basin because product sales
prices of homes and non-residential development have also increased over time, As long as this
trends continues, financial feasibility of development projects in the Natomas Basin will remain
intact,” (May 2002 Addendum, page 6.) Figore 4 illustrates how closely the land cost
component of the NBHCP fees has tracked inereases in the sales prices for new homes in
Sacramento County.

The impuct of higher mitigation on competitiveness is not substontiated

The Addendum also implies that increases in the NBHCP fee would make other locations in the
market area more competitive if those producis could be delivered more inexpensively. Itis

Hawrrath Economics Group
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unlikely that changes in such a small component of the overall backbone infrastr
reduce the marke! competitiveness of the Nalomas Basin product. As noted above, other
¢lements of the development equation (such as developer profit, product type and density, and
fand price) could also adjust. Furthermere, apen space preservation is not without bensfits to
maﬁay dr:vclﬁ:xpmem am‘! lhcsc bencﬁtz have brsr.m shc:wza o mms’!&tt into. Iaigher proper‘w’v aIues
cansz:wauun pian anﬂ asmta_ttd devclapmm. xmpam fee, many deuelnpmem pmj&(:tﬁ in fhe area
are subject to mitigation requirements for impacts to habitat on a project-specific basis. Because
there is no associated development impact fee, these development costs do not show up in the
cost burden calculation that uses existing fees, taxes, and assessments. They are development
costs nonetheless and affect the pace, priving, and marketing of development,

Potentiad increases in other North Natomas fees ave not material to conclusions abowt the
proposed habitat mitigation fee

To bolster the feasthility findings, the economic analysis discusses the larger context of the
North Natomas Financing Plan shortfalls and mentions that in the North Natomas Financing
Plan, city planners and policy makers originally decided to look to other sources besides new
development to fund some of the substantial costs of this “ereenfield” development, in an
attempt to maintain feasibility for new development. Now, however, the ability of the city’s
General Fund and other regional sources to provide funding is uncertain and limited, and
significant increases in North Natomas development impact fees are anticipated. (Final Report,
March 2002, . pages 24.25.) Because of changed market conditions (substantial increases in
home sales prices in the area), some increase in the cost burden to new development might be
tolerated. The economic analysis also warns, however, that increases in the cost burden could
approach the range of infeasibility.

This change related to the balance of the backbone infrastructure needed to develop North
Natomas should have no bearing on the finding that the habitat fees considered alone are the
maximum practicable fees. As demonstrated above, the habitat mitigation component is a very
small part of the total cost burden, and that share is likely to be even smaller with significant
increases in other fees and charges. There is nothing that says that the HCP fee should be the fee
that—at the margin—bears the burden of the feasibility test.

The discussion of the implications of expected future land values is one-dimensional and
ignores other conscrvation strategy options

Will escalating land prices make higher mitigation infeasible?

After concluding that “the proposed increase in the NBHCP fee from 1999 levels is projectad to
titve minimal impact on the cost burdens of new development™ (Final Report, March 2002,
page 34) and that “the increase in HCP mitigation fees per unit has little impact on the overall fee
burden under all scenarios™ (Final Report, March 2002, page 243, the economic analysis of the
“maximum extent practicable’™ concludes with a discussion of potential increases in land costs.
The report concludes that those trends in combination with the inevitable shrinking of the static
supply of hubitat land as development occurs will result in a significant increase in land prices

Hausrath Svonamics Group
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“potentially pushing the development projecis out of the realm of feasibility”. (Final Report,
Mareh 2002, page 36.}

Under the NBHCP as proposed, it is quite likely that land prices will continue to escalate, and
that the land acquisition component of the fee will have to be increased. In addition to the fact
that there is a static supply of potential reserve land, the conservation strategy essentially
earmarks certain locations for subsequent acqulsxizon The NBHCP conservation strategy
requires a 2,500-acre habitat block and minimum sizes of 400 acres for all other reserve lands, as
well as. mn.z:cahmy between preserves. This is likely to endow those landowners in the wmmtsf
of existing preserves with a substantial advantage in acquisition negotiations.

At the same time, the potential supply of preserve land is greater than the preserve lands required
under the proposed .5 to 1 mitigation ratie. This introduces uncertainty in the land market and
forces the Natomas Basin Conservancy (NBC) to face landowners whose floor selling price is
influenced by the potential speculative vatue of that land for future urban development.
Expectations of competing bids from potential developers in anticipation of future urbanization
in an expanded City Sphere of Influence (as proposed under the recent Sacramento City-County
Natomas Joint Vision), will only exacerbate the price pressures for potential preserve lands in
currently vnincorporated Sacramento County.

If, however, the only alternative to selling land for habitat preserves were clearly continued non-
preserve agnculml use, floor prices for land sales would Hkely stabilize at or somewhat gbove
the ag;wulturai land value. This would be the case under a strategy that required a higher
mifigation ratio, thereby reducing the residual amount of unprotected land that would otherwise
be subject to speculative pressures, Unless there is potential for conversion to higher value crops
such as orchards or vineyards, the underlying spricultural Jand values tend to be relatively stable
over time,

Information provided in the Draft Environimental Impact Report prepared for the Natornas Basin
HCP supports an assessment of stable um.‘;erlymg agricultural land values in the Natomas Basin.
The majority (63 percent) of the farmland resources in the Natomas Basin are prime farmland
and patierns of agricultaral use have been stable in recent years. The primary crops are rice,
sugar beets, safflower, wheat, barley, alfalfa, corn, pastureland, tomatoes, and fruit trees. (Draff

' EIR}EIS Pf.-ammax Easm HCP August ZE}DZ 'page 3-61 ] The ﬂmﬁ EIR;EIS‘ sim land sak:s

EIR«EIS _page 4—341 Yy In the abs;anm% saf s:pm;ulatwe Imd deveiepmem pr%sures mﬂmmg the
floor price that landewners are willing to accept, preserve land acquisition costs might be closer

-to thege values, as they were in the initial vears of the original NBHCP.

Aliernative preserve geguisition stralegies offset some of the concerns gbout lond price
esculation

As the land cost compoenent of the fee increases, developers will have increased incentive to take
advantage of the dedication provision. Unlike most of the other of backbone infrastructure costs,
a significant component of the cost of the habitat mitigation fee can be satisfied through land
dedication—substantiafly reducing the burden of the fee to new development.

Hmsrath Econprics Group
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Moreover, it is likely that land developers purchasing large tracts of land would be able 1o
negotiaie fower prices than would the NBC. The prices would be lower because the land
developers as buyers have the advantages of substantial expertise in real estate transactions and
access to market information. Moreover, the developer-buyer is in a2 more favorable position
than is the NBC due to the nmmg of the land purchase—significantly in advance of development
and of the imposition of the mitigation requirement, as apposed to after the fact. In fact, these
conditions are evident in the “Brookfield Natomas™ community proposed for the expanded
Sacramento Sphere of Influence. In that case, the developer intends to dedicate for habitat
mitigation significant paris of the land now conirolled.

There is often a significant discount in the price per acre for large tracts of land. Hausrath
Economics Gmup found this in analysis of land values Placer County for the Placer Legacy
project; it appears to be the case for most transactions undertaken by the NBC. A preserve
acquisition strategy focusing on large fracts should realize some economies in acquisition costs
as well a5 in management and monitoring costs. |

The proposed NBHCP fec builds in ap allowance for transaction costs and contingency
amounting to over 20 percent of the land acquisition cost. While it purportedly reflects the
experience of the NBC, this appears to be a very conservative assumption. An acquisition
strategy that focused on larger tracts of land would likely enjoy lower transaction and
contingency costs.

Alternative conservation strategies would reduce the contribution of both the land cost
component and potewtiolly other cost romponents

In the most recent iteration of the financial analysis for determining a habitat mitigation fee,
other cost compenents incredsed more significantly than did the land cost component. Figure 5
illustrates the trends in the cost components of the NBHCF over time. The proposed NBHCP
conservation strategy appears ever-more costly. This suggests that alternative conservation
strategies relymg less on high and increasing operating, maintenance, and management costs and
more on maximizing the land acquired for habitat would better satisfy the charge to maintain and
increase habitat values in the Natomas Basin and would therefors have 2 more positive effect for
covered species.

The proposed NBHCP gives only passing mention to the potential for a conservation easement
strategy in conjunction with the fee title acquisition strategy. The economic analysis assumies all
acqmsumn is fee-title. ‘While this may be a conservative assumption, it overlooks pete«mat
economiss and works to the disadvantage of a sirategy involving a higher mitigation ratio.

‘Most other habitat conservation plans that are based on conserving siitable habitat lands in
active agricultural use rely on such a sirategy, in combination with a higher mitigation ratio such
as 1 to 1. Conservation easements have become a widely used tool to gain a public interest in
land--allowing on-going agriculural use and allowing the landowner to retain (ile to the
property while receiving current value for development rights forcgone.

Housrath Econoniics Groug
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Ty practice, easernent market values are determined by an independent appraisal of the property,

evaluating the value of the development rights foregone by the landowner as a result of the
sasement. Easement values also vary depending on the restrictions placed on the productive
value of the land. Research into the typical values for conservation casement purchases reveals a
wide range of values reflecting the individualized and negotiated character of such transactions.
The experience of the California Depariment of Fish and Game's {CDFG) conservation easement
program for Central Valley wetlands is that easement values range from 25 percent to 73 percent
of fee title value. The Marin Agrienitural Land Trost (MALTY cites agricultural easement prices
ranging from 25 percent fo 50 percent of unrestricted market value, averaging between 40
percent and 50 percent,

A conservation easement stratégy would result in economies in other aspects of the habitat
mitigation cost and therefore in the fee. Restoration and enbancement costs would be less if
mere of the habitat were retained in agricultural use and not owned by the NBC. The trade-offs
would be less revenue-generating capacity from land owned in fee title and potentially highet
monitoring costs, but the end result might be lower net costs overall. Given the escalation in
management and operating costs and the endowment required 1o underwrite these costs in
perpetiity, itveestigation of a less costly operations and management approach for the NBHCP
appears warranted,

Unlike many other habital conservation plans, the NBHCP does not rely on significant sources of
outside funding—i.e., stale and federal grants, local public revenues, benefit assessments, magor
landowner dedications. The NBHCP is based on development and land conversion occurring,
thereby triggering the habitat mitigation requiremients. The funding base for the NBHCP is fees
on new development, supplemented by revenues from leasing habitat preserves for nice and other
crop farming and from allowing waterfow] hunting on some preserve lands. Irterest income
from up-front fees placed in an endewment also provides long-term funding. No broader hase of
general public funding is targeted to supplement these efforts.

There are at least three concemns with respect to ensuring adequate funding. First, the funding
plfm xhnuh‘s E:e ab]e 10 respﬂmi to chmges in m‘s‘t’s over time This is true n the’early YERrs, a5

years, as tht: 1md cost campcnem is I;ikc!y to bemme a sensitive E‘amar $ecend the funding
plan should analyze revenues and expenditures and demonstrate, using conservative
assumptions, that costs sre covered with some cushion for contingencies. Third, the funding
plan should provide for the ability to respond to unforeseen circumstances.

The economic analysis of the NBHCP demonstrates a fairly strong position on adequate funding,
short of a public or private guarantee.

The revised NBCHP calls for, ata minimum, amnual review of the mitigation fee. Each year, the
fee is to be adjusted to-account for the actual experience of the NBC in soquiring and restoring
preserves, managing the preserve system, and otherwise conducting operations. A financial
model has beent developed and refined over the vears and now appears to provide a relatively

Huvsrath Ecornomicy (roup
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flexible tool to estimate fee levels based on new assumptions and the actual experience of the
NBC. Since the onginal interim fee was established in 1995, there have been five fee
adjustments. Recently, significant increases in restoration cost assumptions and adminisiration,
operations, and management cost assumptions have driven the proposed fee increases.

The financial model developed for the NBHCP estimates cash flows over time based on
agsumptions about the pace of development and fee revenues, the pace of land acquisition and

restoration, levels of operating costs and operating revenues, and interest income. In the model,

a contingency factor is allowed to accumulate and contingency revenues do not offset
expenditures. This is a conservative assumption; if contingency funds were assumed 10 offset
expenditures, this would reduce corresponding fee estimates.

The operations and maintenance (O&M) endowment component of the fee provides for on-going
firancial sapport in perpetuity. After all fee revenue is collected, erop revenues and hunting
revenues are not assumed (o be adeguate to fully fund the NBHCP in any given future year.
Towards the end of the permit period, a portion of the interest eamnings on the O&M Endowment
Fund {(not the principal amount) supplements operating revenae from crop leasing and hunting
revenues, Review of the October 2002 fimancial model indicates that operating revenues arc
assumed to fund about one-third of tolal administration/O&M expenditures in year 50 and
beyond, while the drawdown from the endowment fund supports the balance of O&M
experuditures. In the latest iteration of the fee analysis, the O&M endowment component of the
fee is based on providing & principle amount that generates enough interest to satisfy the required
drawdown plus 20 percent. Because of changes in a number of assumptions over time, the O&M
endowment fund component of the habitat mitigation fee hag increased from 575 per acre in
1996/97 w $1,900 per acre in the October 2002 fee estimate based on the Draft NBHCP.

To provide further assurances and to provide the ability to raspanﬂ to changed circumstances,
beginning the 2001, the NBHCP funding plan included a provision for 2 Supplemental
Endowment Fund. The purpose of the supplemental endowment, funded by a separate
component of the habitat mitigation fee, is to enable the NBC to acquire land in advance of
requirements ar at higher land acquisition prices before fees can be adjusted. The supplemental
endowment could also provide for the ability to buy the last preserve lands after all fees have
been paid, when, given the limited supply options and potentially, the need to fill out preserves
to satisfy the scquisition criteria, seflers are able to extract a premium price that is not covered by
the available fees. The supplemental endowment component of the fee was first adopted in 2001
and, as of the October 2002 fee analysis, is now more than three times the amount originally
adopted. To improve the commitment to ensure adequate funding, this component of the fee
couild be raised even further without jeopardizing development feasibility.

Alternatively, in conjunction with a plan to preserve proportionally more of the Natomas Basim
as permanent habitat and open space through higher mitigation ratios, public fimding could be
committed (o acquiring key preserve lands in advance of mitigation requirements. Spreading the
costs of habitat conservation among a broader base of funding sources is often part of the
political process of devising an acceptable plan. The general public benefit, as well as a broader
public responsibility for past habitat conversion, justifies sharing the burden of current habitat

Huwsrath Evonewmies Group
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conservation costs. Local, state, and federal sources are often committed to habitat conservation
plans as a demonstration of that public interest and public benefit. Preserves targeted for public
funding would have high habitat values and would most likely support public access.

Comments on ahsorption aszy

It appears that the absorption assumptions are different in the various versions of the cash flow
analysis. This is important because these assumptions determine the pace of fee revenue, the
duration of the “out years™ when the plan would be dependent on operating revenues and interest
income, and the level of endowment fee required to supplement those operating revenues. The
March 2002 Final Report states that a 15-year development period is assumed. {Final Report,
March 2002, page 45.} The detailed cash flow schedules for land acquisition and resteration and
enhancements in the April 2002 report appear to follow this assumption, showing fee revenus
only through year 21 (2016). In the October 2002 update, however, fee revenue continues
through year 32 (2027), implying a substantially slower pace of development. None of the:
cconomic analysis documents provides the assumed absorphon schedule,

Recent actiotis by local government in the Natomas Basin may have undermined key elenrents of
the proposed NBHCP conservation strategy, Under the proposed NBHCP, 19,400 acres of
agricultural lands and other undeveloped lands (canals, grassland, oak groves, ponds, riparian,
ruderal, and tree groves) in currently unincorporated Sacramento County account for 70 percent
of the potential preserve lands to mitigate for the effects of urban development. (From Table 4.1,
Draft Natomas Basin Habitar Conservation Plan, Appendix H: “Natomas Bagin Habitat
Conservation Plan fmpacts to Proposed Cﬁvemd Species”, prepared by CH2MHiIlL, July 1, 2002.)
The balance of the potential preserve land is in Sutter County and much of that land, while
currently zoned for agricultural use, is also designated in the Sutter County General Plan as long-
term Industrial-Commercial Reserve,

The proposed Bacramento City-County Natomas Joint Vision would allow 10,000 acres of vrban
development to occur on the 19,400 acres of agriauﬁml lands and other undeveloped lands
identified in unincorporated Sscramento County in 2001, At the same time, the pmpﬂsed Toint:
Vision establishes a program for open space preservation within the currently unineorporated
ares that, to satisfy a proposed 1 to 1 ratio of permanent open space to urban development, would
clmm ﬂrmailv aiI gf‘ ﬁhe mmmmng agmn&tural ami nther nndevsln;:ﬁd iand in ?:h& curremi y

devetupmam zmd ngsen spaccihahztat und,ar the pmpt:saﬁﬁ Jmm Vtsum ﬂfeﬁtwei}' remioves mu@h
of the undeveloped portions of unincorporated Sacramento County from the potential supply of
preserve land for the NBHCP. The expectations engendered by this local govemment proposal
will inflate land values for preserves in inincorporated Sacramento County, particularly those
aveas in the proposed expanded sphere of influence.

A likely consequence of implementation of the Joint Vision as proposed would be that
proportionally more of the NBHCP acquisitions weuld occur in Sutter County or out-of-basin.
“The land values are substantfally lower in those arsas because there is more land available and

Huousrath Economics Granp
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less development pressure. With lower land costs for habitat land, higher mitigation ratios could
be supported.

It must be noted, however, that both the prior and the proposed NBHCP require that 80 percent
of habitat acquisitions occur within the Natomas Bssin, in order to satisfy the goals of protecting
and enhancing populations of threatened species found in the Natomas Basin. Up to 20 percent
of preserve acquisitions could oceur in the designated out-of-Basin Area “B”, only if the United
States Fish and Wildlife Service and the California Department of Fish and Game find that
reserves of adequate size, viability, apd habitat value can be established in the area and can
suppart the populations of threatened and other covered species. These lands are not known
currently to support the range of species that make their home in the Natomas Basin, To date, no
out-of-basin mitigation acquisitions have been permitted, ' ‘
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' Fee: Land Component

| mitigation requirement or $6,000 per acre of land. The ::mly prices reflected in the
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Center for Natural Lands Management
A moniprofit orgamization for e prodection & management of natural resauns
December 1, 2002

Jumes Pachl
Attorney

R17 14** Street

Sacramento, CA 95814

Dear Mr. Pachl:

We understand that you are representing Friends of the Swainson's Hawk and the
Sierra Club Mother Lode in their discussions of the Natomas Basin Habitat
Conservation Plan (“"NBHCP™). The Center conducted a study of the mitigation fee
elements in 1997 that reviewed land costs, agriculture and hunting revenues,
restoration costs and an endowment for long-term stewardship.

F‘m' your reference, the Center for Natural Lands Management is a 501(c)3 nonprofit
zation whose mission is the stewardship of endangered species lands and

| wetlands. The Center organized in 1990 and presently manages 43 preserves and over

50,000 acres as landowner, holder of conservation gasements, and under contract with
FOVEITIMEnt aEencies. My experience with the Center is a3 administrative director and
director of special projects including land acquisition and the Property Analysis Record
software which prepares stewsardship plans and budgets. My education and previous
work was in regional economics 2s a developer and consultant,

At your request, 1 am providing a review of the current fee documentation as compared
to the goal of achieving “A&equany of Funding™ to the "Maximum Extent Practicable™
as defined by the court in its review of the NBHCP  Current fee documentation
includes Appendix A, Final Report, Fconomic Analysis of the Natomas Basin Habitat
Conservation Plan, March 23, 2002 and the Revised Fee Estimcite based on Draft
NBHCP, October 11, 2002. The components of the fee reviewed here include fand,
restoration and stewardship.

The land acquisition component of the fee is set at $3,000 for the % to one acre Tr-ss

analysis are for purchases by the Natomas Basin Cons . Ofthese nine parcels,
all but three small parcels had been purchased in the Sut:er Cﬂunty portion of the Basin
and averaged less than $6,000 per acre,

1t is apparent that the proposed fee is questionable after examining more recent

Bize early. sty looe araf iake core af the tasd
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purchases which range from $7,500 to $11,000 per acre. The report cites the reason for
excluding more recent high prices (Final Report, March 2002) is a “spike”™ due to the
“requirement that the City purchase habitat lands in specified aréas within the Basin™. It is
common, however, for land owners to understand the desirability of their properties and land
buyers to seck lands with particular characteristics relating to transportation, neighboring uses and
so on, Rather than a spike, it is likely that prices throughout the Sacramento portion of the Basin
are increasing in reaction to both development potential and Conservancy guidelines. Neither the
Conservancy nor any other land buyer can be expected to select less than desirable property in

order to lower land prices.

As an indication that the Conservancy's guidelines have not affected prices is the recognition that
these most recent purchases have been made by developers (and donated to the Conservancy)
rather than the Conservancy itself The Conservancy’s guidelines, therefore, had no more impact
on property prices than development pressures overall,

Since the Joint Vision announcement, many landowners are convinced that development is
expected to occur throughout much of the Basin, Since conservation covers only a minor portion
of the basin under the present NBHCP, it seems apparent that land prices for development will set
the pace. As such the fee component for the NBHCP should be based at mimmum upon the
actual land sales for the Conservancy and preferably upon land sales in general.

By setting the land component of the fee according to comparable sales in the area, the
Conservaricy ¢an compete for the parcels that best serve the creation of a meaningful preserve for
the specified species. Inevitably over time, the purchases for conservation must concentraie on
specific parcels to fill out a preserved area or 1o provide connectivity. This phenomenon is true of
all purchase programs whether for conservation or for private development and regardless of

-whether the {‘anssi'vangy or the development community is actuslly doing the buying. The land

component must be sufficient to cope with this eventuality.

In addition, by setting the price at this level, the development community will have an incentive to
mitigate by purchasing lands and donating them to the Conservancy. Their greater secrecy, size,

and contacts may help them save a portion of the fee. In this case, the landowner has the benefit

of a broader set of potential purchasers which better assures a market-driven land price.

Conclusion: To achieve adequacy of funding, the land component should be set at the average of
conservation prices AND development prices for the entire area outside the currently permitied
development zone.

Fee: Restoration Component

The restoration companent in the original NBHCP in 1997 was 3279 per acre. The Center’s
report at the time estimated a cost of $7,694 per acre based on the cost of other wetland projects
and understanding the difficulties of erosion, plant pwintenance, and invasive-exotic plants, Since
that time. the cost of restoration fee has already increased to $5,200 based upon the experience of

P1-55
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the Conservancy to date in restoring &n actual property. However, none of the restoration
projects is complete in terms of plant maintenance. Tt must be expected that 2 complete
restoration project will cost in excess of the Conservancy’s costs to date,

Conclusion: To achieve adequacy of fundiag, the restoration cumpanent should be based on
historic costs and estimated costs to complete restoration of'a site.

. Fee: Stewardship Component

The cost of s’tewmdxhip in the original NBHCP in 1997 was $116 an acre. The present prediction
15 $756,585 in administrative costs per year plus approximately $124 per acre in ficld costs per
year based on an estimate of acres under management from cash flow. (See Table 2 which was
created because no assumptions for absorption have been provided in the Economic Analysis).
Field costs are said to be predicated upon the Wildlands report (Site Specific Management Plans
for the Natomas Basin Conservancy’ iMmgmmn Lands, 2000} which works out to $119 per acre
plus administration, The management costs in the Management Plan estimated by Wildlands uses
s & sample & specific group of parcels totaling 1,296 acres described in the table below,

The difficulty here is understanding the how the $756, 585 per year in administrative time and
costs will be spent. Understanding their allocation is relevant since administration is such a large
component of management costs-avesaging 40% of total management costs over the fiest 25 to
30 years of operation. Administration as a percent of total management is typically significantly
less ranging between 20% and 30%. The higher proportion of administration costs in the
Economic Analysis may mdicate 2 underestimate of field costs as compared to administrative
costs to the detriment of the properties and species. '

In fact, the field costs envisioned by Wildlands do exc:luda several distinet tasks necessary to
management. If these items are niot included in the administrative costs, the stewardship
‘component would require a significant adfustment. However, the Economic Analysis does not
address whether these necessary tasks are covered in the budget for administration.

Wildlands Sample Project for Stewardship Estimates

Type  Acres ~ Proportion
Total | 1,296 100%
Restored Marsh B 324 o 25%
Rice Production » 648 S0%
Upland | _ 324 25%
| Managed 1 475 37%
T ” . ‘ ) R

As shown in the table above, Wildlands envisions no management for the rice lands and much of

Chnplaatemasserien 1 3007 3



eComment® NATOMAS_00024 - Page 50 of 55
LocalCache\ProcessedFiles\NATOMAS_00024_050_055.jpg

Ol1-57

0Ol1-58

¥ N

xhe uplands. In faci, just 475 of the 1,296 acres are cansidered managed ﬁf which 325 are
wetlands and 150 are uplands. Since there are obviously tasks for the remaining lands, it must be-
presumed that they are either neplected or that they are conducted by administrative personnel but
are not reflected in the NBHCP. Examples of such tasks include the following.

Quireach-As development oceurs and as- acqms:tuons take place in Sacramento County,
there will be increasing numbers of homes and businesses in the vicinity of the preserved lands.
The potmm&l and likelihood for use by neighboring residents will not be controlied by the:
minimom amount of f‘mng including in the projected management numbers. Outreach includes
mvuivmg the community in the maragement of the preserve through meetings, talks, and
materials in order to help protect it.

Visitation-The Plan calls for docents to be trained and to conduct any visitation allowed
on the conserved lands at no cost to the program. Most docent training programs invelve one
and one-half to two persons dedicated to training and management of docents and visitation.
Docents are not free,

Hunting-The Plan calls for income from hunting but no costs. In actuality, it is likely that
a contractor or staff will be involved in issuing permits, collecting fees, constructing and
mionitering the condition of blinds, making and installing signs, and patrolling for compliance with
imntmg rules, and correcting noncompliant activities. No deduction from anticipated hunting fees
is made to account for these tasks if conducted by a contractor,

Rice Farming-The Plan calls for revenue from rice land leasing but includes only a single
task encompassing 16 hours per site for field employees covering coor:imaimn with the farmer.
However, the rice fmm;ng program requires far more work including pnepmmg and mgotlatmg
lease agreements, collecting rents, patrolling for compliance and potentially enforcing compliance
an the occasionally recalcitrant lessee.

Management Plans-Except for the Plan prepared by Wildlands no additional management
Plans for additional parcels or updates of management plans are contemplated.

Pest Management-The Plan calls for control of beaver and muskrat, but since the
preserves will increasingly be near development, and since giant garter snake is a concern, control
of cats will be a necessity.

Water Testing-No item is shown in the Plan for water testing,

“onclusion: To schieve adequacy of funding, it should be determined that the admmmtwe
msdgel is expected torgover these otherwise unfunded tasks or that the stewardship budget should
be adjusted.

Salaries

The level of salaries for field employees may be adequate for untrained personnel but is low for
trained personnel experienced with the properties and their history. Salaries inciﬁding benefits for
long-term employees are likely to increase faster than inflation as they gam &xpman@a The cash
ﬂuw exchudes inflation which is appropriate but also excludes any merit gains in salaries.

-

lusion: Staff compensation above inflation should be showm on cash flows.

Cwhmatominsreviaw LI0£02 4
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. Economies of Scale

The most effective preserves in terms of their ability to protect species are larger preserves with a
hngh ratio of interior area to the length of edge. For example, a 100 acre preserve could have a
inimum ratio of 521 and a 1000 acre preserve would have a minimum ratio of 1650 or over
three times the amount of interior area 1o edge as the smaller preserve. The literature cites the
“edge effect” of such things as roads, deveﬂnpment, invasive-exotic species, pesticides and pets on
species within a preserve. To the extent the edge is reduced, the condition of species populations
is improved.

The edge effect is very apparent in the management of the Center's preserves resulting in small
preserves costing more per acre to manage and defend than larger pﬂaserves In addition, the
Center conducted 2 stuﬁy of management costs at existing preserves in 1994 funded by the
Environmental Protection Agency that clearly demonstrated the economies of scale of larger
preserves, The level of impacts from the edge is directly correlated to management tasks and,
therefore, costs. As an indication of the value of economic information on preserve management,
EPA has recently funded an updated study of management costs for projects in California, Oregon
and Washington. ’

ljnéerssanﬁmg the benefits of economies of scale to both species populations and management
costs, the primary goal of the NBHCP to establish a system of preserve that will support viable
populations of certain species conflicts with the eapectanmi reflected in the Economic Analysis
that lands should not be designated for purchase in order to restrain land prices. To develop
significant and connected presenves, pameis adjacent to existing preserved lands will inevitably be
identified as potential acquisitions. To deny the Conservancy this ability is to prevent the
establishment of an effective and efficient preserve system.

The benefits of scale alzo reflect on the NBHCP ratic of %4 acre preserved to 1 aere developed.

As acquisitions to date have resulted in spatially disconnected preserve areas, significant new
asqmmtwﬂs will have 10 oceur to develop & systern of preserves that will actually protect the
species. Whether an effective and efficient preserve system with viable populations of each species
can be accomplished under the current ratio without extraordinary management efforts to crowd
and manipulate individuals is highly questionable,

Conelusion; Preserve lands should be planned to provide an effective preserve system and
efficient management program.

The fequmenz umier l;be court order is.to establish “adequate funding” to the “maximum extent
pmctmahfe” The Economic Analysis purports to define the maximum extent practicable by
comparing the resulting habitat fees of the Naromas area with those in other locations. While the
report notes that “no two habitat conservation plans are alike”, it is instructive to understand
where the differences occur.

Criwpimatomazrewew {30507 3



eComment® NATOMAS_00024 - Page 52 of 55
LocalCache\ProcessedFiles\NATOMAS_00024_052_055.jpg

F

“Maximi

The biggest difference between these plans is in the values of the land involved. Most of the
HCP’s listed are not planning to mitigate in areas under speculative pressures to develop. Many
are not even adjacent to land considered developable. For instance, the Metropolitan Bakersfield
HCP s purchasmg land in the western Kemn Cmmtywhere prices rangei)etween $300 to 3500 per
acre and is miles from any utilities. Similarly,. the ﬂaaimga program is concerned with kit fox
habitat in the valley and coastal hills where }and is very inexpensive and development pressures
even for agricultural uses are minimal,

Neither the Bakersfield or Coaling projects contain wetlands or require restoration of wetlands.
Restoration of grasslands may be needed in a very limited way. Even vernal pool programs such
as South Sacramento are more interested in prmwtmg existing wetlands rather than restoration of
wetlands which reduces the cost of that component in their fee structure, :

The only program that is comparable to the NBFCP is San Joaquin County where both
development pressures and wetlands are involved, The fee here is over $9,000 per acre for vernal
pool grasstand which indicates that such levels are appropriate in the fast growing Central Valley
cities.

Conclusion: Fees for programs that are not comparable to the subject are not an indication of the
1 Extent Practicable”™ while fees such as that for San Joaguin County do indicate that a
higher fee is, indeed, practicable.

Second, the Economic Analysis compares tota! fee structures in communities to that in Natomas,
It should be recognized that the development industry, while not ignoring fee structures, are far
more interested in the total cost of the lot which includes land, ot improvement costs,
infrastructure and fees, Non-habitat district fees are a particulacly inappropriste comparison since
they often pay for lot improvement costs and are therefore interchangeable with other costs, One
community or project may use more district fees to pay these costs than another but the total lot
improvement cost may be identical.

Since land and the rest of lot improvement costs usually move inversely with each other, it is of
little import to know either one or the other without knowing both. Therefore, the comparison of
fee structures by themselves is of little value in determining the maximum cost practicable to the
development industry. Within the wide range of choices for land and lot improvements, builders
hiave a far greater ability to manipulate components to create & marketable product than is
apparent from the Economic Analysis.

Further the impact on house value is very small. The total of land and land improvements is often
considered appropriate if it ranges between 25 and 30% of the total house price. IFthe price of
housing is therefore, $315,000 on average and the density averages five units per acre, the total
lot cost can be $78,750 to $94,500. The NBHCP part of the lot cost is 1.5% for Scenario 1
{35,993 divided by 5 or $1,198) and 2.2% for Scenario 5 (310,582 divided by 5 or $2,116). In
comparison, builders look for profit marging of about 12% to15% of the price of the home or

£ iwplaalomma sre s 1265102 &
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about $38,000 to $47,000 per house.

ion: The very smll component of house price represented by the NBHCP fee should not

o1-s0 | Conclusio
be immeﬁ to a figure that does not serve the purpose of the NBHCP overall.

Thank you for this opportunity to review the fee proposal for the Natomas Basin Habitat
srvation Plans. 1will be happy to answer any questions you might have.

Brenda Pace

Special Projects
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Table 1

Land Price by County and Date
Acquisition for Natomas Basin HCP

 Sacramenito County

Sutter County

Acres

Date

Price Per Acre

_Date

Price Per Acre

159.20

1999

3,005 |

138.99

1599

3,245 |

40,29

1999

3,474 |

226.68

3,600

13249

1959

3,600

267.99

1959

4,000

*

331.21

1999

4,000

241.38

2000

4,500

§2.6

2000

4,200

Not Reported As of Revised Fee Estimate Oct, 2002

2001

10,000

2002

11,000 |

2002

11,000

2002

7,300 |

Pending

8,250 |

| Pending

8,250
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Friends of the Swainson’s
| 817-14th Street, 100 Sacramento California 95814
(9161 4474958 (516) 447-B5689 fax
wavw.swainsonshawk.org

December 5, 2002

Field Supervisor

U S. Fish and Wildlife Service
2800 Cottage Way, W-2605
Sacramento, CA 95825

Re: Comments on Draft Natomas Basin Habitat Conservation Plan, dated July
25, 2002 and Associated Draft Environmental Impact Statement/Environmental impact

Report

Dear Sir or Madam:

[ Friends of the Swainson’s Hawk submits these comments in addition to co-signing the

comment letter from five environmental groups. The purpose of this letter is to provide
more detailed comment on points made in the joint letter. We urge US Fish and Wildlife
and California Department of Fish and Game not to approve the Natomas Basin Habitat
e Conservation Plan and Authorized Development as submitted.

CDFG cri tena in ‘the Staff Repart m-::lude

» Project review requires consideration of nest sites within a ten mile radius.
p.- 1)

* Project review requires consideration of habitats including alfalfa, fallow
fields, beet, tomato and other low-growing row or field erops; dry-land and
irrigated pasture, rice land when not flooded and cereal grain crops (includ-
ing corn after harvest). ( p. 2}

* "The prey base (availability and abundance) for the species is highly
variable from year to year, with major prey population (small mammals and
insects) fluctuations accurring based on rainfall patterns, natural cycles, and
agncuiturai ::roppmg and harveshng paﬂemq Based on ihe&%e variables;

Eands} shmﬁd be preserved pet nemng pmr {m' aggmgahon of nestmg pairs)




eComment® NATOMAS_00026 - Page 2 of 10
LocalCache\ProcessedFiles\NATOMAS_00026_002_010.jpg

02-2

02-3

02-4

02-5

02-6

&

to avoid jeopardizing existing popu[abon& Preserved foraging areas should
be adequate to allow additional Swainson’s Hawk nesting pairs to success-
fully breed and use the foraging habitat during good prey production

years.” (p. 6)

» "Prey abundance and availability is determined by land and farming
patterns including crop types, agricultural practices and hawesﬁng regimes.
Estep (1989) found that 73.4 % of observed prey captures were in fields
being harvested disced, mowed or irrigated. {The staff report also indudes
the foraging habitats listed above from Estep 1989.)

» To mitigate for the loss of foraging habitat (pp. 11-12}, projects within 1
mile of an aétive nest tree provide either a 1:1 ratio {(where only 10 percent
of the lands are actively managed for the SWH or a .5:1 ratio where all the
mitigation lands are actively managed). Projects within 5 miles but greater
than one mile provide .75:1 ratio of mitigation lands under fee title or con-
servation easement. Projects within 10 miles but greater than 5 miles pro-
vide .5:1 ratio with lands protected through fee title or conservation ease-
ment. Projects must also provide fees for long-term management. (p. 12)

There is significant conflict between the Staff Report and other reports and comments
by Swainson’s Hawk biologists on the one hand, and the rationale provided in the
NBHCP and the BIR/EIS on the other hand. The NBHCP and EIR/EI5 explanations for
the Swainson’s hawk mitigation program and its value for avoiding reduction of loss
and recovery, minimizing take, maximizing mitigation and reducing significant impacts
L to less than significant lack credibility and scientific backing.

[ These conflicts include:
a. The NBHCP and EIR/EIS do not assess the species impact and mitigation programs

in light of the Staff Report quoted above, the only existing guideline for assessing miti-
- gation programs for the Swainson’s Hawk.

[ b. The NBHCP and the EIR/EIS do not look at all nesting sites within 10 miles of the
L Natomas Basin in order to assess impacts on all affected Swainson’s hawk nesting pairs.

F ¢. While the guidelines consider all agricultural lands used for forage by Swainson's

Hawk and do not devalue some in relation to others, the NBHCP and EIR/EIS congider

non-rice (row or field crops) as lower quality foraging habitat than alfalfa, pasture and

nat: ve grasslands. Neither the staff report nor the Estep (1989} study cited support this
conclugion.

" d. No consideration is given in the NBHCP or EIR/EIS to the number of foraging acres
needed per nesting site to maintain the existing nest sites. With 43 breeding pairs, and
assurming that of the 9,000 acres in the Swainson’s Hawk zone, 2,187 acres are managed
for high quality forage, the per active nest yield is 51 acres. What evidence exists to

Page 2
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support the conclusion that 51 acres is ample? Does availability of 27.5 acres of marsh
edge, distant from nests in unknown locations at some time in the future add apprecia-
bly to the per nest forage available? To what extent is the mitigation program depen-
dent upon the voluntary actions of private farmers in the Swainson’s Hawk zone, and
the County of Sacramento’s 4,000 acres of airport buffer lands, to provide the necessary
forage to sustain the Swainson’s Hawk population? Note that independent biologists in
" 1992 estimated the habitat need per nest at 2500 acres (see attached).

[ e. The NBHCP and EIR/FIS identify 62 nesting sites in the Basin. However,
only 24 were successful nests in 2001. (Estep found the comparable numbers
in 2002 were 70 and 24.) On page [1I-18, T. Roscoe, CDFG personal communi-
cation, s quoted as saying that one in three nest sites are successfully utilized
each year. These documents do not identify comparable nesting habitat data
for areas adjacent to the Basin,

The NBHCP and EIR/EIS conclude that: “Foraging habitat is probably not
currently limiting because of the large amount of agricultural fields available
in the the Natomas Basin and surrounding areas and the ability for
Swainson’s Hawk to forage over larger distances.” This conclusion ignores
the fact that there are other nesting populations in the areas adjacent to the
Basin that are appropriate for foraging and that other nesting populations
may also be using the foraging lands in the Basin, It ignores the fact that
other raptors are also using these lands for forage. It also does not address
the fact that if only one out of three nesting sites is successful, the nesting

* habital is not the limiting factor on the population.

[ . The NBHCP and EIR/EIS document the types of habitat lands in the Basin
and describe the amount and type of lands to be acquired for mitigation
under the one-half to one mitigation ratio intended to offset all species im-
pacts from development in the Basin. The mitigation for Swainson's Hawk is
acquisition and management of upland habitats.

The mitigation ratio for SWH in the NBHCP is well below the recommended mitigation
ratio in the Staff Report. The proposed plan requires that within the next 50 years,
2,187.5 acres of upland will be acquired by the Natomas Basin Conservancy for all
permittees, City, Sutter and Metro Air Park. This represents 25 percent of all land ac-
quired for mitigation (8,750 acres). These 2,187.5 acres are to be largely (but not exciu-
sively) managed for Swainson's Hawk foraging. In addition, the HCP dlaims that 1,184
acres of marshland edges will also be managed for Swainson’s Hawk foraging (VII-15).

In contrast, the NBHCP and EIR/EIS identify the loss of Swainson’s Hawk habitat
lands at 8,785 for the authorized development in City of Sacramento and Sutter
County (i.e. not including Metro AirPark) (IV-14-15). Of these, 3,844 acres are identified
as within one mile of a Swainson’s Hawk nesting site ( in or along the Sacramento River
adjacent to the Basin). [Fallow rice lands and rice land and marsh edges were not
included in the estimate of lost lands.
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Therefore the mitigation ratio for the NBHCP for Swainson’s Hawk is .25 to 1. Under
the CDFG staff report on mitigation, the acquisition of habitat lands to mitigate for
impacts on the Swainzon’s Hawk would have been four to five times as much. Total
upland mitigation land acreage likely would have been closer to 8,000 to 11,000 acres if
the Staff Report recommendations were followed.

Independent biologists who have assessed the needs for maintaining Swainson’s Hawk
population in the Basin have identified the habitat preserve land requirement at 10,000-
11,500 acres of land managed in uses compatible with Swainson’s Hawk foraging needs.
(EIP Associates, SAFCA Swainson's Hawk and Giant Garter Snake Draft Habitat
Conservation Plan, 1992). This estimate was made prior to current information about

| the level of nesting in the Basin.

" g. The Staff Report does not address the issue of acquiring habitat lands in areas distant
from the affected nesting pairs. The 1997 Natomas Basin HCF required all upland
habital to be acquired in the Basin, However the NBHCP contains no such acquisition
requirement. Sirice up to 20 percent of total required habitat acquisitions can be out of
basin in the 2002 NBHCP, up to 1,750 acres may be purchased outside the basin. If all
the land purchased outside the basin is upland, this will leave only 437.5 acres of
Swainson’s Hawk habitat preserved in the basin. The NBHCP and EIR/EIS fail to
explain how 437.5 acres of foraging habitat in the Basin can fully mitigate the loss of
8,785 acres of foraging habitat in the Basin. Alternatively, the NBHCP and EIR/EIS
could explain why they have not required all upland habitat to be located within one
L mile of a known nest site for Swainson's Hawk in the Natomas Basin.

Most of the impacts on Swainson’s Hawk come as a result of City of Sacramento devel-
opment; 75 percent of the foraging habitat loss (6,925 acres) is in the

City of Sacramento and 89 percent of the prime foraging habitat lost is in the City (3,679
acres), The preponderance of nest sites in the Basin are south of Elkhorn Blvd. (31), and

st are in close proximity of the foraging habitat that is now or very soon will be lost.

Very few nest sites are close to the Sutter County portion of the basin. The NBHCP at
VII-16 states that “Given the relatively low value foraging habitat and the minimal
number of existing nesting trees, the Sutter County portion of Natomas Basin is neither
critical or unique Swainson's hawk habitat and is not critical to the species survival or
recovery.” It states at VII-14 that in the City's Permit Area, loss of habitat could poten-
Hally adversely affect the continued existence of the species in the Basin, “absent the
avoidance, minimization and mitigation measures of the NBCHP.”

Neither the NBHCP nor the EIR/EIS assess the impact on the Swainson’s Hawk popula-
tion of the timing of mitigation. No link is made in the NBHCP to ensure that the forag:
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acres could be ulasszﬁed asmeetmg thiscntenon These scattered ;.aaroe*? are part ‘ofa
250 acre minimum acquisition in the Fisherman's Lake area required by the Settlement
Agreement between environmental groups and the City.

Under the inadequale mitigation ratio of the NBHCF, the City is supposed to have
acquired 525 acres of upland to offset the impact of the development already completed.
Even had the NBC acquired these lands, they could not have fully mmgate& for the loss
of thousands of acres of foraging lands that have been paved over since 1997. The
Natomas Basin Conservancy has acquired almost 2,800 acres of mitigation land since
1999, Almost all of this land is either rice land or has been converted to managed marsh.
At present, NBC does not meet the proposed requirement that 25 percent of the mitiga-
tion heldings be upland.

There iz no timetable or deadline for achieving upland preserves and enhancement in a
way that minimizes the impact of loss of foraging habitat in the City of Sacramento. It
is possible given the NBHCP requirements that the acquisition of U“p}ands and enhance-
ment of these lands could be delayed for a number of years. Most of the existing
Swainson's Hawk foraging habitat that is not developed or to be developed by the.
applicants is in Sacramento County and the land purchased to date by the Conservancy
(exclusive of acquisitions in Sacramento County required under the Settlement Agree-
ment] is in Sutter County because land prices are cheaper in Sutter County.

During the period of operation of the 1997 NBHCP, NBC acquired 1,651 acres at an
average price of $3,824. [The only upland acquired was located in the far northeast
corner of Sacramento County, far from any known Swainson’s Hawk nest. It has since
largely been reconstructed as a wetland.] The only land acquired in the Swainson’s
Hawk zone was in the Fisherman’s Lake area under the Settlement Agreement. 1t
included approximately 96 acres (mostly in rice but to be converted to npland} at
$11,000 an acre, 40 acres at $10,000 and 116 acres at $8,250 an acre. These mostly upland
properties are in an area where nesting density is the highest in the basin, These pur-
chases were made only because of the Settlement Agreement requirements.

Given the price differential, there is no reason to believe that the mitigation for SWH
habitat destroyed by the City's urbanization will be acquired any time soon absent a
requirement to do so in the NBHCP. Under terms of the proposed NBHCP, the NBC
could put off buying upland until after the City is fully developed. Should this occur,
the substantial impacts of the loss of foraging habitat due to City authorized develop-
ment would not be mitigated or minimized to the maximum extent practicable, or at alt.

There are no guarantees that there will be a market for the Sutter County lands pro-
posed for industrial and commercial purposes. If Sutter does not develop, and City fees
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are spent on wetland mitigation lands, the upland mitigation lands would not be ac-
quired. Moreover, if Sutter County does develop, it is our understanding that the major
landowners will mitigate with rice lands that they own, rather than pay an acquisition
fee. These are plausible scenarios that would leave the City's impacts on Swainson's
Hawk habitat largely unmitigated.

Nothing in this plan protects the nesting and foraging habitat in the County
of Sacramento portion of the Swainson's Hawk zone, This important area is
simply assumed to remain “as is” with the possible exception of acquisition of
reserve lands that would be more intensely managed for Swainson’s Hawk
forage. This assumption relies on voluntary actions by private land owners
and the County of Sacramento. These assumptions are unwarranted as evi-
denced by recent habitat destruction by the County Department of Airports,
numerous development approvals by the County of Sacramento in or near

the Swainson's Hawk zone, and continuing development applications and
expectations by landowners in the Swainson's Hawk zone.

Meanwhile the City has applied for a permit which would include develop-
ment of 180 acres within the Swainson’s Hawk zone, To be consistent with
the conservation program pmpoSed and to provide protection for nesting

and foraging Swainson's Hawks in the Swainson’s Hawk zone, the regulatory
aganmes should deny a take permit for any lands west of El Centro Road in
the City’s application that have not already been developed.

As explained elsewhere, the NBHCP assumes owners of contigious parcels in
the Swaingon’s Hawk zone to voluntarily sell lands or conservation ease-
ments to the NBC at affordable prices. The NBHCP fails to establish any
ralionale why these veluntary actions are likely to happen, particularly given
the history of acquisitions to date, and the proposals for future additional
development in the Basin,

In addition, the NBHCP and EIR/EIS claim that marsh edges will be used for
Swainson’s Hawk foraging to help mitigate for loss of foraging lands in the
City of Sacramento. Again, the timing for availability of marsh edges and
oz-10 | their at some distance from Swainson's Hawk nests impacted by develop-
ment makes reliance on this source of additional prey very questionable.

o211 [ 3 Draft NBHCP and EIR/EIS Assertion that lmpacts on Swainson’s Hawk Will Be
Less than Significant Is Not Supported by Evidence in the Documents.

The draft NBHCP and EIR/EIS assert that the impacts of the authorized development
on the Swainson’s Hawk and its habitat will be less than significant. The EIR/EIS (4-
76) states that :

“few territories. . , are likely to be abandoned as a result of the project
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reduction in foraging habitat acreage for the following reasons:

nest sites where itis 1&35*. vafuable to mzstmg Swamsﬁ}ns Hawks

» Maintenance of foraging habitat in the Swainson’s Hawk Zone
would be a focus of the proposed action, and most of the nest sites are
located in this zone

* upland reserves would be managed to provide better quality forag-
ing habitat for Swainson’s Hawk than is provided in agricultural fields

= Foraging habitat is probably not currently limiting bécause of the
large amount of agricultural fields available in the the Natomas Basin
and surrounding areas and the ability for Swainson’s Hawk to forage
over larger distances.

Lastly, upland reserve sites in the Swainson’s Hawk Zone would be
acquiried with habitat contiguity as a primary consideration. The
acquisitions by the Conservancy would ensure that substantial
amounts of Swainson's Hawk habitat would be maintained in close
proximity to occupied nesting habitat.. . . . selected using a strategy
that maximizes the Conservancy’s ability to maintain Swainson’s
Hawks in the basin {. . . not randomly selected. . ..). For these reasons,
the reduction in foraging habitat associated with the covered activity of
urban development is not expected to result in the loss of territories
associated with nest treeg located outside of the development areas.
Therefore the proposed Action’s conservation program for Swainson’s
hawks would reduce pobenhal impacts to Swainson’s hawks to a less-
than-significant level.”

Further detail is provided at 472 and 4-73 regarding these points. The fun-
founded] assertion is made that “Nonrice crops (e.g. row crops} are used less
{Estep, 1989; Babeock; 1995) and considered poorer quality foraging habitat
for Swainson’s hawk than native grasslands, alfalfa and pasture. Upland
habitat in the reserves would be alfalfa or native grassland and would be
managed specifically to provide foraging habitat for Swainson’s hawk.”

The findings regarding the Swainson’s Hawk Conservation program in the NBHCP and
the findings of the EIR/ EIS are not supported by independent biclogical expertise,
known scientific information, previous findings by the regulatory agencies and the

| requirements of the NBHCE.

Assumptions about where and how much habitat for Swainson’s Hawk will be acquired
are based on assumptions about how the plan will operate not on requirements of the
plan. For example, nothing in the NBHCP requires that upland habitat be acquired in
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the “Swainson’s Hawk Zone” or that “substantial amounts of habitat would be main-
tained in close proximity to occupied nesting habitat,” These are priorities and prefer-
ences and not requirements of the plan. Acquisitions to date do not achieve the stan-
dard identified in the EIR/EIS as resulting in less than significant impacts. (See below
for discussion of imbalance between upland habitat lost and upland habitat conserved
m date.)

The NBHCP and EIR/EIS do not document that the foraging lands being converted to
urban uses are far from the nesting sites served. (“Loss of potential foraging habitat
would pnmanly occur away from nest sites where it is less valuable to nesting
Swainsons’ Hawks.”) The EIR/EIS and NBHCP identify over half of the foraging lands
in the Basin as within one mile of a nest. They do not 1dentify the maximum distance of
foraging lands from a nesting site. Inspection of the map in the NBHCP and EIR/EIS of
nesting sites demonstrates that the foraging lands being destroyed by urbanization of
the City are within 2 miles of an 1997 nest site and no part of the Basin is greater than
five miles from a nesting site. The foraging lands desm}}red i;vy {thy urhamzahon are
w1thm five miles of the nests along tlw rwer The CDFG Stafl I :

a _cmup mlﬂrmlesf; m nesting sites. ang

The NBHCP and EIR/EIS fail to establish any biological basis for the assertion that the
lands acquired would be managed to produce the foraging value of the foraging lands
destroyed.

Neither the NBHCP nor the EIR/EIS provide documentation that lands in the
Sutter County portion of the Swainson’s Hawk zone, mostly rice fields, could
be managed for high quality Swainson’s Hawk foraging habitat when to date
they have provided very little habitat for Swainson’s Hawks,

The NBHCP and EIR/EIS rely on judgements about the relative value of
different types of foraging lands that are not supported by any evidence.
Neither Estep (1989) nor the CDFG Staff Report (see below) su?pnrt the
assertion that non-rice crops have lower foraging value than grasslands,
alfalfa and pasture. Nor does the NBHCP and EIR/EIS provide any evidence
that 2,175 acres of land managed in grasslands, alfalfa and pasture can pro-
vide at least the forage vahue of all the foraging lands to be destroyed (over
8,000 acres) in addition to the original foraging value of the preserved lands.
This amounts to_about 5 hinves the ¢ ing value of the lost habitat

While it is possible that upland acquired may be converted from vice landsor
orchards, it is also likely that such lands would not be closely located to active
Swainson's Hawk nests. Nests are located near the best furage If habitat
land is to be acquired near dense nesting areas, it is much more likely that the
upland acquired will have been foraging habitat for Swainson’s Hawk. The
NBHCP and EIR/EIS do not explain how such lands could be so fully en-
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hanced as to produce five imes as much prey as presently produced. Nor do
they explam why it would make sense to acquire lands presently not used for
Swainson’s Hawk forage that are located at a greater distance from prime
rsestmg, areas, and invest heavily in them to increase forage values, instead of
acquiring lands next to existing nest sites to make sure that habitat values are
L sustained and improved to sustain existing nesting pairs.

The NBHCP and EIR/EIS document that very little of the land in Natomas
haﬁ been usr:d fm aifalfa pmducﬁ(m One slrat'egy for incmasing hai:ritat

usmg PI‘ESE};\“&i&ﬂd{: ﬁ:}r that pumr:»se Whtie most mp&rt;a a; gree th:ﬂ a[falf a
fields provide high forage value and are attractive to Swainson’s Hawks,
nowhere in the NBHCF is there analysis of how much land in the Swainson’s

Hawk zone could be acquired and converted to alfalfa production, and what
the resulting habitat improvement would be, Are there barriers to alfalfa
production in the basin?

The new information developed as part of the EIR/EIS process has revealed that un-
derpinnings of the mitigation program in the 1997 NBHCP were not supported by
biological evidence. Specifically, the myth that the Natomas Basin was a mix of habitat
and non-habitat was not supported by the GIS analysis that documented habitat types
in almmost all of the Basin that stzppﬁrked either Glant Garter Snake or Swainson’s Hawk
and other species. In 1997, the regulatory agencies argued that the one-half to one
mitigation ratio was acceptable for a Basinwide plan because it included mitigation at
the same ratio for every property developed regardless of habitat value. The EIR/EIS
alternatives analysis demonstrated that this myth is not supported.

The EIR /EIS also developed information about alternative nﬁﬁgaﬁcm programs that
would increase the amount of habitat protected. These alternatives were identified as
environmentally superior to the proposed plan.

The NBHCP at I-25 to [-27 summarizes the changes made in the NBHCP between the
1997 and 2002 versions. However, the revisions addressing the mitigation ratio and
ather basic assumptions of the NBHCP are conclusory rather than analytic, and do not

« make use of new information to explain the findings made.

[ The court-ordered redrafting of the NBHCP and preparation of an EIR/EIS have pro-

vided new information to the design of a habitat conservation plan for Natomas Basin.
The NBHCP at 1-23 to [-24 summarizes the chronology of NBHCP preparalion since
August 15, 2000 when Judge Levi held that the record did not support he Service’s
findings in issuing an ITP to the City of Sacramento. Missing from that chronology are
events indicating that political pressure was applied to ignore the new information,
accelerate completion of the NBHCP and address only a imited set of questions in the
revisions,
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We are appending a letter dated December 14, 2001 from Sacramento area Congres-
sional representatives, Robert Matsui and Doug Ose, to US Fish and Wildlife Service.
The letter, appended, called for the Service to limit its analyses. One of these Congress-
men, Doug Ose, has a personal financial conflict of interest on matters affecting regula-
tory actions in the Natomas Basin. Environmental groups wrote to the Congressmen
asking them not fo interfere in the regulatory process {letter appended). Mr. Ose did not
respond to the letter, bub previously told environmental representatives that he does
not believe his partnership in 1200 acres of Natomas land for which development en-
titlements are being sought precludes his active involvement with regulatory issues in
the Matomas Basin.

Our analysis of the documents circulated for public review indicates that although
substantial new information was available, applicants gave little thought to the new
information available and the opportunity to assess alternative mitigation programs.
Instead, they and landowners in Natomas asked Congressmen to pressure the US Fish
and Wildlife Service ko expedite approval of the revised NBHCP and confine changes to
L a very limited set of issues.

[ Thank you for this opportunity to review the Natomas Basin Habitat Conservation Plan
2002 draft and the associated environmental documents. We believe substantial
changes must be made for the NBHCP to conform to legal requirements, including
permarient habitat protection near existing nesting sites of at least 11,000 acres of weil

- rmanaged Swainson’s Hawk foraging habitat,

Sincerely,

Judith Lamare, President }ameé P. Pachl, Legal Counsel
916-147-44956 G16-446-3978

Attachments

Friends of the Swalnson’s H,
unigos del guilia. de Swoinsor organiiacion educat

than 1,000 Swainson's Hawie ruived fn the | 0580
hawks migrate sotth to/

, 9U percent nesting within 50 .
Mexica, dnd beyond.

miles of downtown Sacramient.. These

winter iy
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_5. Habltat Conservation Altematives

Substantial risk to

Swainson’s Hawk due to
loss of foraging hobitat.

Substantial risk to GGS
due 1o loss of habitat
(rce/wetiond mimic) ond
edge effects from
wbanization.

TABLE §5-4

- population of both species
within study area.

Complete Swainson’s Hawk
foraging cornidor atong river
mainiained.

Large blocks of inteiconnected
GGS habitat maintained.

NATOMAS BASIN AI.TERNATIVES EVALUA'IION SUMMARY

11.355 acres of
Swainson’s Hawk
foraging habitat
presetved; 50%
preserved.

13020 acres of
GGS habitat
presorved; 55%
preserved.

‘wellkand® habitafs.

Substantial risk to
Swainson’s Hawk due to
loss of foraging habitat.

Savere iisk to GGS
because of greater loss of
habitat than Alternative 1
ond increased habitat to
edge-effects ratio.

Permanent population
maintained for both species
but smalles GGS population
than Alternotive 1.

Presumes success of Swainson‘s

Hawk and GGS habltat vaiues.
management and habitat
creation.

Complete Swainson’s Hawk

10,040 acres of
Swalnson’s Hawk
foraging habltat
preserved; 37%
preserved.

6,110 GGS acres
preserved; 26%
preserved.

foraging coridor along river
_ maintained.
Severe risk to Swainson’s o Permanent but smaller 9.100 acres of Reduces uplond o Lands for both
Hawk due to foraging pepulation maintained for Swainson’s Hawk habitat ond species generally
habitat reduction and Swainson’s Hawi than foraging habitat oliminates all on- consistent with
disconfinuous oo;rldor Altematives 1 or 2, pteeetvg: 34% site wetiand adopted and
along Sacramento River. presefved. habltat, oposed plans. omp
3 o"'c /OFF-SiE s incomplete cofridor along river. ‘ o plans Compatiole
Very sovere Iisk to GGS 0 onsite GGS Up to 20,350 acres
due to extipation of most | ¢ No significant on-site GGS acres preserved; of off-site wetland
of Natomas population population maintained. 20,350 off-site habitat preseived.
and uncertainty of off-site acres pieserved
foasblity. (84% preserved).

DFG000880

f| ! See Tabie 5-2 for detaled analyss.
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Congress of the Wnited Htates

- Bouse of Representitives
Waspington, BL 20515
. December 14, 2001
The Honorable Gale Norton
Secretary of the Interior
1849 C Street, N.'W.

Washington, D.C. 20240
Dear Secretary Norton,

We arc writing to seek your assistance in assuring that theo Natomas Basin Habitat
Conservation Plan (HICP) is completed on time. As you may know, four public entities; in
California have been working over the past year in patnership with the Sacramento
Ecological Services Office of the Fish and Wildlife Service to zcvise the Natomas HCF to
meet requirements set forth by a federal judge in August 2000.

The Natomas HCP is a high-profile regional HCP that if not completed on time
could significantly tarnish the image of the HCP progiam in the eyes of the development
community. In fact, HCP's are strongly bi-partisan in tiatives that provide a highly
workable approach to making environmental protection and economic growth
compatible. Failure to complete the Natomas Basin HCP process on a timely and fair
basis could adversely impact one the fow effective tools available to protect the
environment,

While cooperation among the involved federal and local governmental agencies:
has been positive, signs are emerging that the agreed-v pon date for completion of the
revised HCP and issnance of Incidental Take Peymits 1nay slipy for the third time.

We are concemed that the Service is taking actions that go well beyond the
Tequirements set by the judge. Considerable review indicates that there is no need to
substantially rewrite the Plan. Rather, the Plan should only be revised to address the
following concerns raised by the judge:

o The record needs to support the Service’s findiag that the Plan minimizes and
mitigates take of protected species to the maxitaum extent practicable. In the
judge's words: “the record should provide som basis for concluding, not just that
the chosen mitigation fee and land preservatior. ratio are practicable, but that a
higher fee and ratio would be impracticable.” _

o The record needs to demonstrate that the Permittee(s) will “ensure” adequate
finding, The judge held that, “in light of the City’s explicit refusal to ‘ensure’
funding in the event of a shortfall,” the Service’s funding that the HCP can be



L Jame1ie02 08:B0pm  From-cONGRESSMAN ROBERT T MATSUI +8164985600 T-852 P.03/03 F-385

implemented by some individual permittees, but not by others without affecting
ﬂwcmmmimpmmisnotmppomdbymemmd.

. Ihereoordneedstodamonmatothattthlmwinmtjeopmﬂzethemﬁnued_
mivalofthespeciecifonlysomajmisdicﬁmwnekapmit(NoJeupudy '
Finding). The judge held that the no Jjeopardy Endings were valid if all
jurisdictions partic but that the Service failed to adequately consider whether
ﬂlenojeopardyﬁndingcouldbemadeifonlylheCitywasismedatakepﬂmil;

. TheServieeneedstoprq:aremanimnmmlImpa:tSnmnentinconjmcﬁoﬁ
withappmvaloftthlanandismwneeofauypermits.

Above all, we want to make certain that the FV/S managers understand the
importance of completing the Natomas HCP on time. If we fail to meet the May 1, 2002
deadlim,therewillbennacoeplablylarge economic, environmental and financial
consequences on the City of Sacramento, Sutter Coumy and other entities in the Natomias
Basin area. :

Aheady,dnlaysinoompleﬂngtheHCPrevisionsmdtdmﬁngtheIPcidmml
Takerﬁumhdngwrwiﬂymdﬁngwqmmomshmiﬁmmm ~
Further delays could lead to a significant reduction in the quantity of lands acquired
mderavaihbleSecﬁOnGﬁmding,mducﬁminmemwmyofmiﬂgaﬁmlmdsgcqmed:
mdmmwhcrmnhmiﬁgaﬁmﬁuﬁnwpmgdonmﬂ_wmmpmm
in the region. Approximately 1.5 billion dollars has ben invested in infrastructore in
North Natomas. Much of this is a product of bond financing, placing the City's econongic
credibility is on the line,

We very much appreciate your efforts to insur: that the May 1st deadline is met:
and that the Natomas HCP process receives the suppo: t it deserves.

Sincerely,

‘ n
. ’ l [er~n
R T T.MATSUI M.C. DOUG DSE, M.C.

/
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Environmental Council Of Sacramento
Friends of the Swainson’s Hawk

January 21, 2002

Congressman ROBERT MATSUI fax: (916) 444-6117

Congressman DOUG OSE fax: (202) 226-1298
House of Representatives :

Washington, D.C. 20515

RE: Your letter to Honorable Gale Norton, Secretary of the Interior, regarding
Natomas Basin Habitat Conservation Plan, dated December 14, 2001.

Dear Congressmen Matsui and Ose,

Our organizations were among the plaintiffs who successfully sued in Federal
District Court to set aside the defective Natomas Basin Habitat Conservation Plan,
August 15, 2000. After the Judgment, the plaintiffs negotiated a Settlement Agreement,
approved by the Federal Court on May 15, 2001, that allowed the City of Sacramento to
permit up to 1,668.5 acres of grading in North Natomas pending completion of the
revised Natomas Basin HCP. Approximately 1,063 acres has been graded under the
Settlement Agreement; and the remaining 600 acres can be graded this Summer if the
City continues to carry out its obligations under the Agreement.

In January, we heard of a letter from Congressmen Matsui and Ose to Secretary
of Interior Gail Norton. We received a copy on January 15, 2002. The Congressmen
demanded that the NBHCP be completed by May 1, 2002, which would be impossible
to do even if the draft NBHCP were perfected today, due to the public review
requirements of NEPA, CEQA, and the Federal and State Endangered Species Acts.
Having been excluded from the discussions, the environmental community does not
know the causes of the delay. However, rumors point to differences amongst multiple
parties, complex biological and land use issues that may be in dispute, and very serious
understaffing of the Sacramento Fish and Wildlife Service Office.

We were shocked and dismayed at much of the Congressmen's lgggr" which

made demands that were clearly improper and unethical. We are also shocked that
Congressman Ose participated in this letter despite his clear conflict of interest.

1. Conflict of Interest of Congressman Ose

Conflict of interest is a serious issue because the Congressmen’s letter of
December 14, explicitly seeks to influence the content of the revised NBHCP by
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directing the U.S. Fish and Wildlife Service to revise the prior NBHCP only to address
certain concerns stated in their letter, and to make no other changes in the prior Plan.
(“. . the Plan should only be revised to address the following concerns . .“).

It is a serious conflict of interest when a Congressman attempts to limit the
content of Habitat Conservation Plan and Incidental Take Permit that may have a
substantial direct financial impact upon 1,118 acres of valuable land owned by one or

more members of the Congressman’s immediate family, including the Congressman’s
father. '

Ose Land Company No. 2 owns approximately 62 acres (Parcels 225-0030-033, -
35, -36, -38) within the City of Sacramento North Natomas Community Plan, which
would be covered by the revised NBHCP when completed. This Ose land is very
valuable due to its location bounded by the intersections of two main highways and
two major roads. Although it is one of the parcels that could be graded under the
Settlement Agreement (if the City carries out its obligations under the Agreement), its
potential for development and market value may greatly increase if and when a revised
NBHCP is approved which authorizes build-out of the entire City North Natomas area.
If this Ose property is developed after the revised NBHCP is approved, the mitigation
fees payable by the owner(s) of this Ose property, and other mitigation measures
affecting development of the property, will be determined by the revised NBHCP,
which Congressman Ose seeks to influence by the Congressmen’s letter of December 14,
2001.

Ose Land Company No. 3 owns 1,056 acres (Parcels 201-180-14, -18, 201-220-39)
in unincorporated Sacramento County, Natomas Basin, east of Hwy 99, between the
City’s North Natomas Community Plan area and the proposed South Sutter County
Specific Plan (industrial development to be covered by the revised NBHCP). This area
is agricultural, but Ose Land and neighboring landowners are actively seeking
designation for urban development. Issuance of a revised NBHCP covering the City
and South Sutter development area, and the resulting development of these areas, may
greatly increase prospects for future development of this Ose land, and thus could
greatly increase the market value of that land. The content of the revised NBHCP,
including the biological analysis in the EIS/EIR and Biological Opinion, may affect the
ability or inability of this Ose land to obtain Incidental Take Permits in the future.

The principal of the Ose Land Companies is Mr. Enloe Ose, a major land
developer and the father of Congressman Ose. Eventually, Mr. Ose’s Estate Plan may
cause these properties, or their proceeds of sale, to pass to Mr. Ose’s beneficiaries, who
may include the Congressman. Congressman Ose worked for the Ose Properties for
eight years, until 1985, as a project manager. Congressman Ose’s intervention is a clear
conflict of interest, made serious by the letter’s attempt to influence the content of the
revised NBHCP which may substantially affect the value and marketability of the Ose
properties in Natomas Basin. '

We are not alleging that any member of the Ose family, other than the

Congressman himself, solicited or participated in the Congressmen'’s letter or
committed any impropriety; and we are not criticizing the Ose family.
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In February 2001, Congressman Ose intervened to “put on hold” a federal grant
to the Natomas Basin Conservancy to preserve wildlife habitat in Natomas Basin. At
that time, Sierra Club and Friends of the Swainson’s Hawk, in a letter to Congressman
Ose dated February 26, 2001, suggested:

“- - - it could be a serious conflict of interest for you or your office to intervene
with Federal agencies on Natomas Basin issues, or to otherwise attempt to

" influence the actions of Federal agencies affecting the Natomas Basin and lands
within the Natomas Basin. Of particular sensitivity are Federal decisions as to
protection of threatened and endangered species within Natomas Basin, which
may affect land uses and property owners within Natomas Basin. “

. We call upon Congressman Ose to explain to the public, to his constituency..and
to Secretary Norton why he thinks that he does not have a conflict of interest in

attempting to dictate the content of an NBHCP which will directly affect the value and
marketability of 1,118 acres of valuable property owned by one or more members of his
immediate family. Why did Congressman Ose fail to disclose his conflict of interest to
Secretary Norton in the Congressmen’s letter to her?

2. The Congressmen Are Improperly Urging U.S. Fish and Wildlife Service to
Unlawfully Violate NEPA by Attempting to Limit the Content of the

Revised NBHCP Without Public Review

- As stated above, much of the Congressmen’s December 14 letter improperly
directs the U.S. Fish and Wildlife Service to revise the prior NBHCP only to the extent
necessary to address certain concerns stated in their letter, and to make no other
changes to the prior NBHCP which was found deficient by the Federal Court.

By doing so, the Congressmen are urging the U.S. Fish and Wildlife Service to

violate NEPA, which precludes an agency from comunitting to a particular course of
action prior to completion of NEPA analysis (the EIS), and the extensive public review
required by NEPA and CEQA. The Service must take into account all that NEPA
requires in project review. USFWS cannot lawfully limit their review of issues to those
identified in your letter; nor can the EIS be a rubber stamp for approval of a decision
made prior to completion of NEPA review. 40 C.F.R. 1502.2(g). As you know, the
NEPA review of the prior NBHCP cannot be relied upon for the revised NBHCP
because it was found to be defective by the Federal Court.

It is unconscionable that Congressmen would pressure the Department of the
Interior to stop working on difficult issues and shove the Plan out the door with
minimal changes.

Quite bluntly, the Congressmen’s attempt to dictate the content of the revised
NBHCP , which has not been subject to legally-required public review by their
constituencies, is an outrageous violation of their duties to their constituencies and to
the public, and as Congressmen.
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3. Significant and Difficult Issues Must Be Solved before the NBHCP and
Incidental Take Permits Can Lawfully be Approved. '

The Congressmen seem to believe, mistakenly, that the former NBHCP need not
undergo any revisions other than four items listed by the Congressmen’s letter. They
misunderstand the Federal Court’s decision and clearly are unfamiliar with some very
basic facts and issues which must be taken into consideration and resclved to create a
revised NBHCP that is biologically and legally sound. A few are listed below.

The only applicant on the former NBHCP was the City of Sacramento. The other
jurisdictions in Natomas Basin did not participate and had no input. Sutter County,
Reclamation District 1000, and Natomas Mutual Water Company are now among the
applicants, and Sacramento County Airport now reportedly wants NBHCP coverage.
The MetroAirPark HCP (if approved) will merge into the revised NBHCP. There are

issues and concerns as to each applicant and jurisdiction which must he solved by the
revised NBHCP, which were not addressed, or were addressed inadequately, in the
prior NBHCP.

Moreover, the revised NBHCP must comply with new Federal and State
regulations and new governing State law (Fish and Game Code Section 2081) which did
not exist on December 31, 1997.

Several years of experience with the former NBHCP and its mitigation program,
new scientific information about species in Natomas Basin, and development proposals
and activities outside of the City’s North Natomas Community Plan have raised many
mote issues which were not addressed in the former NBHCP, or were addressed
inadequately, but which must be solved if the revised NBHCP is to be biologically and
legally sound. This list includes fragmentation of species habitat; inappropriate siting
of development; failure to protect habitat connectivity and connectivity between the
NBC preserve lands; severe impacts upon species, particularly Giant (Garter Snakes, due
to major modification of waterways (Giant Garter Snake habitat) to accommodate
development; the possibility of cessation of agriculture (species habitat) in the Basin due
to the impacts of development; and others. We will gladly provide more information
upon your request.

Of particular concern is the proposed South Sutter County Speific Plan, for 3,500
acres of industrial development, pending before the County Planning Commission,
which is to be covered by the revised NBHCP. The proposed South Su