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United States Department of the

OFFICE OF THE SOLICITOR
One Gateway Center - Suit€ 612
Newton Corner. MA OZIEg-286g

/.'

(6fZ) S,65-5rO0,.ext. ZS8
FTS:829-9258IN REPLY REFER TO:

B6-46

MEMORANDUM

TO: ' .-

FROM: ReEional Solicitor, Northeast

Regional Director, Region F.ive :H'::: *,united states rish .n6 wirorir" servi".-.^ttt Nrc'? #?

AS:iT t.,!1in i.-j

rr4AY 16 19S6 h 12, 1986

otJl"oor,)P n:c PL/|!.t-

elsr the United States acquired
condemnation actions.l/ -rvhite
high water may have been inter the fact that the

itle to the entire t.racts in

_tdAlrfl:
BIO AIDE

CLERK

rILE

otscAflD

SUBJECT: Ownership of Riparian Rights, 
.''

Tracts 5,a1b; g"rar_fr_ffr_fff; 47rai 501a;54rbtei 20O,dr-f ,-fV,b,-i i 47ti 472,, E. B. Forsythe NWR, Brigantine iivision
we are in receipt of a memo. originated by the Realty divisionrequesting our opinion on,the oineistrip ano control of thoseportions of tl"_subject parcels lying Eelow the mean high water'1ine. we will firsL ansiver. the qi,;"tion or ownership of landsbelow mean high water and then dear "iln the issue of controland regulation in such areas.

OWNERSHIP

we understand that arr the parcels vrere acquired by emine.ntdomain with the- exception oi rrac[s ,OOrEr_rr_Ivrb, 
";;"]i;which r.rere purchased. --''e' 'r "'v' c

With regard to the condemned parcfee simple title by virtue of theportions of the trlcts below meanstate ownership, this does not alcondemnations vested fee simple athe United States.
The Federal power of
power of the UniEed S
i ts geograph'ical I imistates', 26L U. S. 5gl
( 1875 ). Such power i

eminent domain is an inherent sovbreiqntates to appropriate any property'withints. Hanson Lumber Com n Vo United(L923 v. Un ted at,es u.s. 362'ncludes e a ngo a s owned by a
Cormack , 329 u.s. 230 (1940 )t United€sr rtta UPP. (D.C. Md. 19761.

,

state; United States v.States V.

I
t
a
c

'"n}"int 4 pgo

REG. 5

REC'D
AWR

rt is noted that the estate taken in Tract 471 is fee simplbill: although_ subject, to "rights "i"tt,. public and private,nd to the Mulrica-Riser and iny oitr.i-'iui., course 6ounding,rossing, or affecring rhe pr"*i""" in il;;;i;;:;"- 
v\
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It should be noted that the title files we reviewed r someofwhich are ove r thirt v years old r areclear whether pro
far

per notice $ras
from complete.

received
Conse guenty, it is notbya nd proper process afforded the State of New Jersey.Howe ver, we can at least pres ume that'the proceedi ng r{as properbase d on the Court decrees vesting title i n the Un ired State s
and the Atto rne ne ra ls suance of nal t i tle ln lo ns on
the cond emned t

ts
f

of
NWR.
the

As you are awarer the acquisition authority for the subjectparce]s is the. Misrir"Ii=si.; -c;;";;;tion-acr, 
Js amenoeo, l6u.s.e. s ,tu_S!. 

"6q..---6":!i3".;i:!ii..9nrires rhat a srareconsenr bv raFr6atqri;irion by trre'u;id;;-;;";.i-or r.ands in:*i;;ji':.r"iHi,"!":',:jlui:;fui,ril.?i",if;i:i.e: n; iry"furnished us ?19 fi;; in"i it .on["i'i3'no suarificarr*:i:.;;;=limitations with r.ol.j"lJ u"qu_iring"Iaua" rands or rands ber.owii:i:}:::r-::ff;",ll"i;::; thd i;;iiliiion speciriJarrrr consenrs
;;:.F*;-" in rhe .a;;"-.r"ilSi"r::".i:"odi"fff; f;:.j;#;"
we have arso reviewed the certifications. your staff providedstatev acrmint=.-rl:!_iuJ"upplorur .;-;;;;i"i.ion" in s.iiantineThe certif icarig?:, simirarrv, -u-rJ-J,ini"rif 

ied ano, 
_in 

facr,I;i:,':i:::,;'ll:f*:jr;t;idj:ll;:'13H,, in"o,i",t."" 6 map

with regard to the Durr_.h^ac

i i ;q * 
j *rs"' ; :lrtffi i$r,1 i iL # :i j 

"i::j 
;; il :i:' =,,tandowners at I:ir-;;r;;;'vatue. --;;-ilr",nuuf,. 

rgo:, rhe srareof New Jersev. niparili"i.**i""i"" i, iJ"oro"o instrument made.
tideland grait" t"-tt. ixr*". orn".i oi -tt"". pur""i" for thesum of $1' o0o' 

- .The stgie-conveyed ttr. -,rands 
iror"J-uytidewaterx as oescrii"E'in'".iJ'IIn*).i.n". ro be used for
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"appropriation to their private use." The state reserved theriqht to convey lands in front of said lands. crearly, the FI{s
has acquired the tide land grant from the present landowners.

The issue of whether the staters tiderand grant is valid is adifficult Eo answer and would require subsLantial research into
New Jerselz and Federal Constltutional Law. fn lieu thereofr w€
recommend that a reasonable position to take with the State isthat absent their p
grants are invalid,

roviding convincing legal support that such
FWS we will continue to assert its

rsh1p and urisdict
w c conveyed y the State.

FWS CONTROL AND REGULATION

l. Ri hts exce
condemnat on or purc ase

The extent of FWS control or regulation ofwaters within El,e subject parcels is rather
have attempted to summarize below the majorcontrol or regulation. r

activity on land or
complicated. WA
issues affecting

ted or reserved in FWS ac ui s it ions

our preliminary review of- the title files indicates that FwS inacguirinq the subject parcels expressly u.quir.o-titr" subjectto certain outstanding rights.
For example, xoyster gatheringn and "oyster rights" were
except.ed or reserved from many of the condemna[ion takings.
A.l"q r the grantor of the purchased tracts reserved in the deedthe oyster bed rights berow mean low water. conseguently, Fwscannot prevent the exercise of such rights by the rialid froldersof said rights. - - '.'------
similarly, as discussed earlierr in the condemnation of Tract471, public and private rights in and to watercourses inciuOinqthe Mullica River vrere excepted from the condemnation. Thisexcept,ion is ra_ther vague. rn tidar waters owned by the state,
!f.I" exisb public rights to harvest the she1l and ?roatingfishery and a navigation easement, unless the staEe regulates to
!!:_qgntrary. See Great WaLer Rights, 25 Rutsers L.R. 615, 679(1971). At a minimum, these pubric rights would continue ondespite Federal ownership. Arguably, wer" these .iqr,ii [o ;;unreasonably regulat-ed, the holders could assert tiiat they havebeen. peprived of property without just compensation in vi6lationof the Fifth Amendment to the unit6o statOs constitution.
we would recommend that the realty division review arlfiles and ascerrain the ourstandiirs-ii;;;i;r-;i;hls-wh
expressly took subject to either in th; condemnition oacguisitions. 

I

the title)
:"f,:li"={*r"
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2 Statutorv Provisions on Huntinq and Fishinq
Two Federal statutes deal with hunting and fishing regulation inNational wildrife Refuges. rn our opiiion neither statuteseriously restrict FWSis authority lo control or regulate otherthan .in areas outside the boundaries of the Refuge.-
The.National wildlife Refuge system Administration Actr r6U. S. C. S 668dd, provides in subsection (c) that the Secretar.y isnot authorized under the Act to control, or regurate hunting orfishing of resident fish and wirdlife on lands not within theRefuge"System. Moreov€r1 the Act provides that hunting andfishing regurations within a nefuge ,,sharl be to the extentpracticable, consistent with stat6 fish and wildlife raws andrequrations." The Act further provi;;; that its provisions.shalL trnot be construed as affecting the aubhority,jurisdictionr oE responsibirity of ihe severar states toarrange, contror, or legulate tisn and resirlent wildrife. understate laws or regulations in any area within the iy=t"*.,,

The Miqratory Bird Conservation
in subsection (h) that the Actthe operation of the.gam6 laws
migrat.ory game birds ihsofar asforbidden by Federal lavr.

Actr 16 U.S.C. S 715, provictes
is not intended to interfere with
of the several States on
they do not prevent what is

we construe both statutes as allowing the Fish and wirdtifeservice to regulate hunting and fishlnq within the boundaries ofa Refuge in the best interests of the iefuge. rf there is anyconflict between state law and Federak.gilution, the state Iawmust qive way. This is essentially a reiteration of thesupremecy clause of the united states constitution.
3. Federal contro lorr ulation in areas within the Refu
owned YT e ted States. e not

The question of regulating areas within the boundaries of theRefugle not owned by the unitea states is complicated. of
R:1i:l.importance is the kind or reJeial jurisdiction presenr.ordinarily, if the area in question is under exclusive orconcurrent Federal jurisdiction, Fws can regurate such areas.rn the event | ]yrisdiction is sorely propri6t a,.y , i .e,r , where nosrant -of jurisdiction by the State lrai been rnadi and Federaljurisdiction is based on *ere ownership of the property, theauthority to reguraEe is more circumsciiu.o.
our review of the New Jersey consent-to-acquisition statuteindicates that New Jersey reservecr "fur1 and compretejurisdicdion or authority,' over areas to be acquired by FWS. fortl,. purposes of thq Migritory Bird Treaty, ,,not in"o*piti;1"-"'$rith the administration, mai-nt,enan.", frotection and controlthereof by the. unitetl states...., consequentty, Fws iurisaictionwould be proprietary.
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We have aLtached a L976 memo from this office prepared by
Mariana Schulstad in which she cites three constitutional
qrounds for regulating activity on non-Federal property: the
Commerce Clause, the treaty Power, and the Property C1ause.
under the commerce clause, Federal reguration 1s. permitted of.navigable waters. The rule for determining navigabllity is
whether the body of water in guestion is capable of navigation
for travel and-trade. The Commerce Clause permits regulation
not only for navigation but for the protection of fish,
wildlife, and other ecological values as well. The treaty povrer
is based on the implementation of international treaties [o-
which the United States is a signatory. Under the property
clauge, the Federal Government is permitted to make al1
"needful'RuIes and Regulations respecting the Territory or other
Property belonging to the united states.r A11 three powers
potentially permit Fl,Js regulation of non-Federar property but
there stirl rirust be a statutory and reguratory basis for the
exercise of these Constitutional powers.

we wourd advise that in ihe event you foresee a conflict with
with State law or proqrams in carr.ying out FWS programs, lrouseek our advice on thL resolution of [tat partiiulir .onflict.
It is very difficult in the abstract to provide guidance on the
full extent of FWS's regulatory authority or the impact of StaLe
regulations or programs oR Federal programs without a specific
dispute in mind. Generally, thoughr dny Federal activily which
has a proper statutory and reguratory basis would supercede any
conflicting state law or program pursuant to the supiemacy
Clause of the Constitution.
we understand that FWS is presently considering entering
cooperative agreement $rith the staLe of New Jeisey that
resolve many of the potential conflicts. we wirl gradly
in reviewing any such cooperative agreement.

into a
s houl d

ass i st

Should you have any questions in this maEterr do not hesitate t,ocall Abe Cooper of my staff.

L

ANTHONY CONTE

Enclosure

,'J
R.

'ft
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ltcnrorartdum

To'' : Reglonal Direct,'rr, trl{S, Region 5

From i Philadcl.phia Regional SoU.citor, Boston Offlce

Sub.iccc: lixtent of Control over liavigable l{aters. - }Iason lleck iitlR

rccenrly bcen forr"arded to ne for resp'onse. As I undeir-
rt(.r;toran<lun, you po.se- a nuni:er tlf questi.ons conceruing the righu of r.ire
!isit nnt! llilCIj.f c Service Eo regulace different kinds df acti.vlties
ott navj.$itble r.racers r,'irhj.n aird Nithor.rt a rcfugc. lrarticular rcferencc
is r:crlc to }fasotr Neck Nar.ioncJ. tr'.tlCl-ife Refuge, where Ehere app3renEly
!tas; br:ctt a problem in past ycars wiEh turtle trap;ring. UnfortrrnaEcly,
t.lr'.i iilsorr )ie-ck situaLion is rrcL susceptible of a prccise. ansir;cr, as wil-l
Lr: ;!:o:.ia bclo:;.

Titc li:rson Nccli refuge was cstahlished ulch the purcha.se of a 253.01-
J(:rc trt.rcel frot:t Tire llacure Consatasancy in 1969. The l.and dt-.scriptiorr
cortait:eC in tlre decd is wlth reference to a survey. Ic is thc sanre
,ls !'a.e containcd i.n clre dced frorn wil1s & van.Iietre, rnc. Eo The
liaturc Corrservar.cl'end ccnEai.ns flve courses al.ong the lorr wltcr line
o{ [lrc: l'otonrac l(iver. Accor:dints'co tl:e 1969 msps, som'e of chese
1:oitrt'ti api)(!ar to be wcl1 r.rit.lrin tlre river, anrl there is tlrtrs srrbsLantiaLrlr'rtirt irs to r;lrr:tlteu or not all of thc Lanct clc.scribed in the d:tc.i i.s
't':;tt'1 i l1' allovc uhc tirean loru r.ratcr ltne. this rl.i.11 requirc deLe::nirr-rtiorr:'!':"''' tlrc Cunri:icRrr'cill rh of Virp,lnir: c.lair,rs all lancl belor.. 1ow w:rter lincIt: t'irl;rj. t''.rt(:!'.1:. 1t is r"ry po""iti.lr: !hat ncit,trcr Thc l,leEul:e conscrvan(:y('r ! t.'; Prc<!ccc:ssors in titj.e iurtl tiic ncccs.sir-y inLcresl: i.n son.-: oi i!:c;;l'";t t(, cr;'.v(ry c j.tle tc tha un j.tec fit:rce.s. As a 15eut..r;r1 .prir:ci p1c, t;,.-it('l't:;:[ ]-or.'t'r:tt(ll- J.irrc would ccrat:roI rhe boundary iaulrea tiion tirr:1:rr:ci.srt:

,dur;r'r: 
pr'ioit in che surycy ;r::rJ rtcgcl

'{':ir:3;;.,j11i' rhirt all of ttre larrct.s r!cscr.ille,.l in rhc dc.eil slrd survei are, in-f":.:Lr abovr: the::rcan lor., v..rEr:r ri.ne cr.f the po[olr.:c Ilivcr, ttrclr all oftlrr' :jtrLl':or'1icd J irn<J is; r'litlrj!1 thr'r rcf tr1.1r:, r.lrich :.trs est*tili..;l:etl r.rj-c!rl:t':-('r'('rrr:c t(, Llic tlcc.:d dcscr j'.i: Cir-,ir. Tlrl.s docs nc c ttccel;Sirriiri mear:

I
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trri,L L!:c ,r)'r".Poaurlfc scrvlce has gai.ed .r,Sco arl of ic;
houcvr.r, sfurce, as Co any t.rirtcr areas vrhlclt are lcga)-ly navigable,
the Cornnronr,rculrh ruould lrold Eigle Co Che beds of these uP to nean

low r.,:rtcr of tltcs;c bodies of waEcr, whlch woulcl not necessarily be

thc s;rme el.cvrrtiolr as nrean low water of the Pof,onlilc. The discussion
orr n:rvlg,.ability as a J.cgal propositlon v.rhich follorus may hclp in deLer-
nrlrring r.,lrccfier or not any of the water ar:eas Ln the Masotr Neck refuge
ur.c in facf navigable. If noC, and all areas arc above the mean low
Lriter lilc of Che Potomac, Ehen such lands not only are',ritltin ttre
.rcftri;c but are also property of the Unlced Scatcs and can bc adrninistered
urrt!,.:r aLl of Clre samc au[horities as thc adjacent, uPlands.

'fn.C.ht: cvent thaE flny l{aters withlrr }lason Neck are navlgable, then
clclc to the submcrged area beloh' mean lolt wat,er thereof would sEil1
bc vc:;tccl in the CorrrrnonvrealLh of Virginia unless there is a granE
tl:erefron in existerrce. The file iricl.udcs some materiirls gachered by
fln attorney from Al.exandria, Virginia, trho, aPParcnEly, rt'as aslied. to
rcst.:rrclr thc.tj-tle t,o t,he area and. to determine wheEher or not, such a Srant
lra,j cvcr bec:n nracle. He concluded that there t{as no such gratrt ever made,
basc<! o1 lraving found nd doc,,ntenE in which such au lnEerest wgs noEed,
tlroirgh gups in the record a1>parentiy e>:isC. Absent a specific Srant or
a !;L:rLutory 3rant, it is a general rule thac cicle Eo the beds of
nlvi[;rblc h,.1 cerlrays is vesEed in the rcspccElve states. See such
cl;r;sic cas:es as }lartin y. i.laddell, 41. U.S. (16 Pet.) 367, 10 L.Ed. 997
( r8rr2) ; Poliarcl v. Ilagen, 44 U.S. (3 How.) 2L2 11 L.Ed. 565 (18a5);

-I!!_r,c_1,11r__tig:J.bl, 152 U.S. 1, 14 S.Cc.518,38 L.Ed. 331 (1894).
I'hls is tlre rule in Vi.rginia, and ttrus is the case at, Ilason Neck.
Scc Vir. Code Ann. 852.1-1i

"Al1 the beds of the ba1,s, rivers, creelis, and the shorcs of
che sea uitlrin the jurlsCiction of.Ehe ConrmonwealCh and not.
conveyed by sper:ial granLs or"conrpact according Eo Iaw, shall
cont.intrc and remain ths property of the Conrmonwealch of ,.'

Virgin ia. rl

Corrcrspondi.ngly, as to non-navigablc bodies of water, the adjacent
u?l;111d ouncr hoids title to the thread of rllc screan, in Elre ca-se of
n t l;i:r or crccl.., and to Ehe cent,cr of Ehe pond or marsh.

i'i"'1-11!q, for <!trtcrncining na'rigabilicy ls an oL<I one but still valid:
)r''t:r'r:; ulriclr are ln facE navigablc are iegally navlgabre. By

tl.r'.'i;1.rbj.:r Jn f:rcE, thc casr.:$ spct,tk in Eertns of being capablc of
i|t'.. J 'i;rtIrl;r fcll'l:ravtrl and t:.ir<!d. Sco. J'ire Danicl Iiall- 77 u.s. (10jt.) 557 , 19 L. Ed. 999 (1869) ; (ilbl>ous rr. dcn 22 U ,S .' (9 tr'heat . )ft 1,. r:d. 23 (L:tZ4) ; Ur:itcd SEatc-s rr. rirrrr.rl;lchian El.trctric ,Por.rer Co.
I I I.'. str ri)t). 8i (lr. Va . 1938) , rcvcr lltrd or !_S'_t-Ier _glg_Urrds 3ll U.S. 377,
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I f:. (:8. ?91 , g5 L. ti,I. 243 ( L940), .tn<l morc r:ecuutly l.'. Z. Pro erLics;
I fi(. V. l.ti;_t,. J93 F.Strirp. 1370 (D.D.C. 1975) . Tlrcrse cas(:s stand

(,

t' r.i (lrr, p3'r,111,r;j.LiOrl Ih;ri :t bOrl y of wiiLcr, to bc cLassi.f icd as lcgallT
rr:1.u !:,.;rl: I e , ittr:; t bc cnp:tblc of flot!:iril; more clran a flslrin;i bo:r[, siij.ffril' (:.'l:l:)... 1C arirEL bc gf suf f i c:[c:nt r*i.rlth ;tu<l dcpclr for use Js .a'tradc

2
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routc or travcl rou[e. The entLre body of ,qracer ne.ed noc meet tltc
{cf IniEloq, trot.revcr. A porClon of a river may be legally navigable
lnd tfte balance not,. Thtrs, even though as a pract,ical maEtcr a

part,lcular body of waLcr or porEion Ehereof may noc be custouarily used

for tradc or travel, if iE ls capablc of such use lt would llke]y be

hcl<l navigablc legallY.

..I'he qucst,iol of navigabillfy lnrpacLs on jurisdiction as uel1 as ov,nership..As,tonon-n;rr,i.gab1eareaswithinthe}tasonNeckrefuge,cit1etothe<.

under11,1ng lirltls was acguired along ruirh the same regulatory jurisdiction
cs rras acquircd over the adjacenE upland areas. The file does trot
dir;closc-ig the case of Masou Neclc whe[her jurisdicEion acquired is
proprietc ry oi concurr(:nt ruith the State; howevcr, 1n either event
tirt': jrrrisdiction acquired i-c sufflcient Eo close the upland area.s: &nd; z

flpir ,ton-n,evigable watcl:1..areas to such acEivicies as hutrLing and turLle
Lrapplng.i As to navigable h'ater areas r.rj.thin the refuge, even though
tltlc to the underlying lands oray be vested ln the CommontrealEh, there
al.e several bases for chc e.r:ercise by the Fish and Wilcllife Service of
jtrrlsdiction co regrrlate use of Ehe areas by the public.

Crne of che pr:J.ncipal .bases for exercise of jurisdiction by the United
States over navigable waE.ers arises in the coulmcrce clause of the
Unitcd StaEes ConsEitution appearing in ArCicIe I, Seccion B. Cases
arc legi.on rccognizing this jurisdiction and holding that the exercise
of suclr jurisdictlon pre-crlpts inconsistenE staCe 1arvS, notwiEhstanding
statc or privace or',nerslr:i1: of the sul:nterged lands. See e.g., Gibboirs v.
9-1.:!c:,-r., t!_P-Iq; lgu-:vfygnig v. trtheeling & Bei.rncnt Dridge Co., 59 U.S.
( I S llow. ) 42L, 15 L. Dd. 435 (1856) ;
(3 h';rll.) 713, 18 L.Ed. 96 (186(r);

Gilrnan v. Philadelpiri a, 70 U. S .

United States v. Chandler-Dunbar Co.,
229 U. S. 53, :i3 S. CE. 667 , 57 L. Edr 1063 (1913) ; Arizorra v. C;rliforni.a
283 rr.s. 423, 5L S.Cr1 . 522, 75 L.Ed. 1154 (1931); Unicccl Scates v.
4tUt1.l.lc! lgt -E,lgSglic__p ::tel_c".., :gLr a ; United StaEes v. Rauds, 389
t.r. 5. L2L, 88 S. CE. 265 , 19 L. Ed. 329 (L967) .

Jlrr: co::rritlr:cc clause pow(:r ovef navigable waEefs 1S noE llmiCed to
t.:i I i r.t..'lLinl'; ::avig,ati.on. Irr more than one case it has been held to
!::: !u'!,-' tlri: t)e'.\'cr to pcrn:i.c l'cdcral rcgrrlaIi.on.t.o protecE fish, r,lildlife
.;:i.! ()t l,Cf r.,_.OJ.C; ical vclucs As vcl1. Zahel v. Tahb , 430 !'2d 199
('.:!r {jjr. Lgi0), ccrEior';iri dcnierl /r01 U.S. 9i0 (I971) ; LIhiEe(l St;rtc:;

N
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, 341'['.SrrJrp. 4ljS (D.l.la. L972)
.._ fl.o-1!_c-11-, 5l-2 r.2d 743 (9rh C1'r:
(lr-,11fcrcngg v. Fccicrel Pol.rcr Co

llni.on 0il C

. t975) |
rnnriss iorr

Sccn:i.c Iludson
-i54 r.2d 6us

(li.:'. i9 rrr.rri d,:n'[ccl:J34 U.S. 941 (1966) ; lIl:ired Stat,es
::!:l.errr! rJ.i_t-,50/r F3d l3l7 ((rt lr Ci.r. L974. In Zabe-L v. 'ir.hb permiEs

i,.rtl - 1i,.'irn i u:;ur:d Uilrler !it3te 1al, to a Jrrivate ovrncrr of. subnrcrgt:d latrcls
I n r! ;'r'rd;;r. and f ill hj.s Larrds fcsr a trailer parti developurcnE. l'he Cor:ps
ct! !l.lu, j.nr.t:r....: , lro,.,'cr.,r.t., , tl.:nJ.ed Ltrc issuauce of a Fedcrai pcrni t. uhcler
t lr" 1f.;y'.t liivt't'u inf ll:rrb.-'rl+ r\cc orr Llrti grounds ttraE fitrc <lcvclopmcnt
'..':'lll:.!. l.;;111 1r1;olol;I.t-.;:1 artd trnvirr:t:ncatal values. Tlre Cc,urI of ,iP1:cals

3
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sustaincd ttris acElon bY rhe 'CorPs,
on a tlrrcatened obstructioll to navig

permits. Ilo
c. v. Traln
c of ics firtd

even though rhe denial rlas noE based

ation and troEwiths;tanding the
re rcccnEly, a Fedcral courE in
sutrl'A, observcd rhc validiry of Zq!|+
ffi-n"fred develoPment ln a mangrove

393 l'. SuPP. ilE 1381'

Thesc casds show clear j
uittcrs ot i

!
ihe narion uud

urlsdlctlon of Congress over the
er the conrmcrce clause nof only

naviga.!Ic
in the lnterests

of rtavigat ion buE foruecologica 1 and envlronmencal purposes as tlell '

Ptrcsu;tnE to its auchoritY to delegate J urisdiction of various asPccEs

of [cdcral authoritY ior various PurPos eS, Ccngre-ss has delegaEed to

Llre Sccrecary of the Interior tlre Juris diction to admi.nister all areas

vlthin tlre l'lational l'IildIife Refugc Sys l-em including fhe navLgable

u,rrccrs Cltcreirl , regard'less of otmership of submerged lands. See

swamp, I t stated:

". . . lly ArticJc II, I 2, t.he por.rcr to ntake treatics J's

tlt.lr:1,etcct i:.:prcssly, and by Arf icle VI CrcaEies marle trndcr tire-

flul !r<rri ty ctf. tlrc Urriced s rati:s, along '"r-i rh rhc cons;Llt'ucior': atrd

Jaw.; t,f thc UrriCc{ Staf.es msde in pttrstl;ttrce thcreof, are decl;rred
tltt:::tr1:rcme J-iLr oi the land. If Ehe creaty is saliti, t:hcre caa
hc tro dI.spuCe a[otrt flrc va].iclity of tlrc staguCc untlct: Article L t

.il.?, .'iJi n(.:cess:ary ancl Proper means t,o c):ccute,thc powers of
Ct)\'r.L':rflclt t . rr 252 U . S. ac 432 .

t,Ihc covernmcntts power ezEends to che protectlon of nildlife
and natural resources in nav!-gat'le !"a!el-'s' as vr911- as-to-Ehe

proscctfon oi n,,,igotiotr' - /Zqbef vt raLL cite{/ Tlte inclusion

oi o.ofogical iacclrs in the determ1.acion of wherhe: the Corps

.shoulttSrantaconsEructionpermicallowsforthedenialofa
pernriEonpurelyecologicalrratirerthannavigarionalgrounds'rr

al-so tlnitcd Scates v. Carrer 339 f. SuPP. (D.Arlz. L972), whi-ch

lrolC thac the Scc retary of the Interior lras jurisdiccion for park

It!!rpo:;es ot'er navigable waters wichin a national recrcation area' A

i.t:1,,iLirr:irLtt c;:ar:ige of Ehis attthorlty derivecl from Ehe coluf,erce cl-eusc

r.r.rrtl.d bc Elre prohibition of ttrrtlc tr apping in navigable waEers within
tlrc i'lason lleck National lJildlife Refuge or thc prohibj.tion of tlier use

of strch rraters for access Eo other:rar eas for turEle EraPPing PurPoses '
I. do rrot hclieve, hotrever, EhaE tlris auLhority could be used as a basis
for rr:gulacing navlgable watcrs outs ide Ehc,refuga.

the
tl#+

l'lrtt trLriLy polrcr also provldes a basis for the e:<erqise of Federal
!,rri::r!!<:ti.ou over unowlted areas within a wildlife refuge, and for some

!.rri,. ii.!: ovcr arcas otrt,side a refuge as r.rell. It is t"el.l. esfablished
iI.rt .(.i.:..rr.$:i i:r.'ry rc;iu1at-e t.ire hrrnEin.g of miiirat-ory v.'at:c-r--fowI in or:der
t,,.!(,.r.1u.':rc trcatiec signed to proEccE suclr wildl-ife. Irr ilis-1gtg'1--v-." ir ..,.1 , 252 tJ.r. 4).0, /r0 s.cL. 302, 64 L.Ed. 64L (1920), Elte Strprr:me
{.t.rr t'1. lruj .l :
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Bailey v. Hol.lar:.d,

tlrc subtrierged J.ancls
nd he uscd his larrds
r, under the
llandrs submerged
as a part of a

this actlon, but
1id cxercisc of che
to prohiblt the

hose -lands to which

J

Tlris principlc i.s amply dL'monsLrAted by tltc case of

ila rt.2d 3l-7 (ar-tr cii, Lg42) ' Thcre tlolland oi'rned

of o covc EhaL vras bordcred by a vrildlife r:efugc' a

for ltuntlng FurPo$es' Tlre Secreuary of t'he Ingcrio
n,,tt,oti.ty iif- cn'o Inigr'rtory !1t9. treaEies' closcd llo

l;rnJs attd Ehe overlying navigable v'aLers to lrunEing

n,,r,r"g,"t"nL plan for the refuge' llolland challcngcd

ir," frrtt susralned the hunting prohibition.as a va

1;r'uit,:y poucrs' stating that' Ehe ttgovernmenErs powcr

lrunr.tirr;'of urigratory r"eEerfoYl-ls noE conf ined to c

ii t,""'-ticrc.'r 126 7^,2d ac 322'
;l

i.,r
flrc fugulaLory jurl.sdicCion r"rhich the Fish an<i I'Iildlife Service exercises

lrr frrrglrcrattce of any of Ehe number of treaties r'rhich iC adminisLers on

ircrir;rlt of t,lre Sccretary of the InLerior or tite Unjted SEaEes GovertrnrenE

;;;lr;" 1or, Iirnircd either to lan4s otrned by che Unired sEatcs or Eo

"r..r"""r.;'irr-;i,u 
National l.Iildlife Refuge syscem, .l'Iich relation qo the

l!:r:ion llcck: Natlonal lrlil<Ilife Refuge, for exampler'r'ligratory bird
;;;;;";i;""',r.rra bc applicable lir areas bclow mcan lot, k'aEer of the
ptrir)Il,,c River, eyen thoirgh such areas t{ere neither vlifhin Elte rcf ugc

nu, .ru,n.rJ by the Uniced sEaEes. I'lore geaeral conprehensive ;rutirori[y
to rci,ul;rte utloLTlc<i navigable water areas within the bourrdarias of a

,"r,,i,"-iry he found i' a dif ferenE treaEy, however. The Convention on

li;rt:urc l,rotccti.on and llildliie Preservation irr Lhc l"lesEern llemisphere,

or:.trrlrcr 12r 1940, proclained by the Presldent April 30, L94?', 56 Stat'
11i,.'r, t6I IINTS fg:, ,IlS gSf , 3 Bevens 630, provicles' aE Articlc III
t ttr.r'r:of ,

I
!;:

'i

r'llre ConCracEing Governments agrec to prohlbiC huntir:g, kil1lng
apcl c:apturipg of mernbers of tire fauna and clcsEruct,ion or
col.lccCio,. oi ..ptesenfaEives'of the flors in naEioual palks
c):cePt by or uncicr t,he direction o.r control of the park
authbrlEies, or for <luly autlrorlzed scientific invest,igaEiotrs.t3

tr:r l{.:; face, the above provLsions wculd seem inappllcable to wildlife
rr''r1,'1"1 . br:t r'rr:Licle I, Section l of che treaty defines nacional parks
ll.

"/.r',.;:r; o.qt;rlll lshc:d for tlre protecr.j.(ln and prcservation of
:;:r1,..'t'l.lti.r'u s(:clrcry, f J.<.rra arrd f:runa of naLional signif icance
r'!ric!r llrc ,;cn(.iral I115ii" ruay enjoy and fron r'rhich'iC ruy
1.,,.:r:i.f it wirc:r placed uudcr l:ublic contr:oI.rr

i'.::., i::, [.!rc: 1u:<icorr olt the Converrtion, 1t r.rou].d api)car c.hhE tl:c tcrm
":. :i lr.ir:;, I ir.tt.-!:s.tr r.ras i.rrrr:nclcd Lo inc.lr:tle not onry srrclr areas as are

,:',1r;t t re:rl lrv ttrc liati<rr:;rl l)a::li Servlce but al.so suc-h arc:as as
t! if c rc'i.tr;;cs, n;lEi.ona1 forusrs, [,;jue rirl]ges end otlrcr ere:ls sct
.l't i,i'clttr 1',ovt:rnri:(!ilu for thc pr(.scrvrtti:.rr irr:{ (:uilrtnccnr.:n:: of s:Pcci.es
.r.;l:.:;,i rtnC;rlarrt Ii.fc. ly'ircir rcird Jn t5af. ljglrt, 1q, provicles cleur

,:

'l
I
I
,

t
,
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auEhority to prohi.bit, such activlcles as
vrlthin the boundaries of a vildlife refug
;rf fcctcd larrd.s and waEbrs.

cthe Crapplng tlf turtlcs
c regardless of who owns Ehe

A Llrlr:d basis of autlrorlty to rcaulate unowned water areas in thevlc{r:Jty of refuge upl;rnds appears ln the property clause of the
Corrs t.i tuEion. Appcaring ac Arricle IV , SecEion 3, Clause 2, itvc.sLs r'rith Oongrcss rhe ttpower to tlispose of and make al.1 neeclful Rulesand llcgul:r t i.orts respcc Eiu I the Tcrrlcory of other property belon ging cotlrc Unltc.! Scatcs. " By ics owlt Eerms, the regulaC.ory iiuChori;yis
trc'rt .linritcd in lts a1>plica tion ro Federally-or.rued prope):I yt and itIrls bcen cxEendcd beyond in a nunbcr of cases. Notable arrong thesel5 a vcry reccnC dccision from the Federal_ DisLrlct Cour t for i{i.nnesota,tl;iiued S t-accs v iJrorn Cr. i'lo.5-76-10 (D.ilInn. Noveurb er 4, i976).

tr
.l+g-'il involved a prosecutlon for duck hunEing and possession of a lcadcd(irc:trm rrithin voyageurs I'lational Park. The offerrse Eook place."-witSinthc navigable lraccr areas of trre recentry estabrrshed partt, the
Jl.9: undcrlyi.g r.rrrich rr,€re owo.d by the Scare. The court, af Eer{Indlnl; tl:ac tltc Iinitefr.scates had icquired neither czcltrsire rro. concurrenr
.i urI:ir.i icciorr ovcr E!:c navi.gabJ-e waters within che park, nevertheless,for:itd tlrac Elre I'lational Pailc scrvice had jurisdictior-r to rogulaEe t6euirtc'r ar(:ils undcr thc propercy clause in iurtherance of irs adminiscrationc'f tltc adjaccrtt upland 3.uo".- Much of che dj.scuss:'-on in Ehe opinion isrclr-'va^c to thc L'ish and Irrildlife service as rve.ll as substantiarpo'tro*s are Etrus worth secti.ng forth: 

euvoLqrrLr'

"liur ',.'hire the unitctl scat.es carnot acquire exclusivo or parEislderi*aEive juris<ticti.on over areas ,oiEhl' a sratc r.rirhouc cirestarets con'sent -or cession, the prescn(:e or absence of such jur:isdictionlra's nothina to do-with its'por.'ers uncrer ttre properEy clause.
fluu.lr'=fer,@ 

- 
u.s. __, 44 r;,t 4a78, 4882\L) tu) ' J.n Klet Pe, che Suprernc Court nof cd that ab.scut,iconsentor ccsr.ion ef a state r.crins jurisdictic'n e*cn o*cr federarl':*ds strbjc':ct to federal powe.r-unrrer crre ptoperty crause tocn'1ct lep,isl.ation resr)eL-ti.g trrosc rair<rs. h,iren congi:css acEst:l)r!t'r tlr:t clarre e, th.: JledciaI legisretion overriclcs c.o*flicringt,t:rr(: 1..;rr"r:; ur.irlcr thc Supro*o.f Cl".r=o, 

-1,,1_.jp.Uo v._j_rntS j!jir.'". l''.;11 i!e. -.*i-,irr';r , at 43g2

I
f

"' LiccLi'.n 
-? !.Tit'c. J-6 

- 
givee Erre secretsry arr[rrorit 1' tol:rru:rr!t:.'tt:(: ru].c:i arr<i re1;ular:iri,rr.s hs 

-lrs 
*.r,-;;;r, rlqcLlssary or,rrL:PL:r f.rrr rhc rrr;e anci ii..nu1..o,nunt of tlt,.r parl,.sr r.ct,g11;1r6g", arrd''(""!'r'7(lLitrtlrl trittlc't'tlre jrrriii;li-cticn r)f tl:t Nari.o;rirl Park ser:vicc. .- 

Jrt :'r':hl:lg ruJ.r.:i: .,:r:,r rc;:iJ.;rtj,,ns for nacio:rar Par!rs v.,!rrch arc:I' t-(,;)(.r fo; g11,, I
,.i,r. ,r,,,a,,,,i.t,,;l 

;;;,,:l:,";l.,,1:l'i;,1:rrl:',.i;:':.l:,"rii"iX*lr:1,.;rLive
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rrauthoricy ls lndeed vcry broad and ueccssartly inclurics the
por.rcr to pronulgirte regul:rtions prohlbicing activity r+lrich nray
bc dtrtrirnenrcl to tlre use of public land wiclrin thc park.
lir.w }lcxlco Scate Cornmission \'. Uda1.1,410 f .2d L197, I20I (l0r:h
A;.-116r.

.:

t
tt. . . under tl're Property Clause, Congress or its delegaces
have broud por.rer Co rcgulate public propcrty. ln this Courtts
vicw, tlraE por''er cerrainly includes the auchorlry ro protribir
hrrnting arrd Ehe possession of loaded fj.rearns on pubric land
trlclrin a nacional parli . . . The qucsti.on scill rersains whether
tlre ur:ited states, actiug Ehrotrgh tlre secrecary of the rnterior
ant! the National Park scrvice, has t,he pov.'er uncler the propercy
clause Eo enforce these regulatLons . on territory over
whlclr.it has not acquired owncrship. :{'

"ln _c_.u!!cld v._trnjtel_sqglsg, L67 u. s. 518 (1897), rf.
suprc:,re courE extended congressional poler under the property
Clause to siEuations where a certain use of privece lancl inLerferes
wlth the uses for r.rhiclr the prrblic land rvas acquired. AE issue
ln thaL case lras a sEat,ute ruhich prohibiced the enclosure ofpublic J.ands r"hen'no claim of titre or properry right had becn
asscrred by the party fencing in the public terri.t,ory. The court
lntimat-ed thac Ehe purPosc of the statute was to proaot-e or, at
leasE, allorr settl.ement of unor,"ned lancl.s in colorado. The court
then uoted that congress passeci tlre stai:utc ir =espc:rse to
pcrso;rs v,'ho r'rcre building fcnces on privaEe rand btrt by so doirrg
r'rcrc cf fectivel.y encJ-osing the pubj.ic larrd and, thereby, preveniing
lntending settlers acccss to tands r.rhic.h Ehe Governnent wislred to
be scttled. The Court hald: 

,.

rconsidering the obvious purposes of clris structure, and theuccesslti.es of prevcnting the enclosure of public lancts, r.retlri'l'- the fence is clearly a nuisirnce and Ehat ic is witirintlre (io'stituEi.onal por.rer of congl:ess Ec order iEs abaEcsrent,r'r't-r,'I.tlrst.:rrrring such acLicn uray involve cn entry upon LlreJirrrr!r: of a pri-vatc i^dividual. f ire ge*crar (;oru.n*unt
r!,rriiL'lcss tras a porr'cr ovcr its or,, prop.rEy anerogous co thepol lce power of rhe sevcral s Ea ces , and che e-r:terrf tc triric6jt rr;:1' 6o i. thc c:icr<:ise of sucir poirer is rr,eastrred by checi:r[c-'.cic:; of ctrc particular case. rf ir be fottnd Eo bc' nt!qr'5'tary f or thc ;r1., 1'sccion of r!re public, or of ini.c,ci.ugcct t:l"rrs, to forbld all enclos;ui-(:sj oi puuric lands, the (:ovcr-nncirc
t:riy' do .';o, thotrglr t!re itlEcrna civc "o"tio,r" 

gf privatc 1an<ts ;rrcrhcL'sby rc,i.lcreJ lcss ayallablc for pasturage.,
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"Id., ac 525. Although noc addresslng the issue prescuted ln
Camfield, the Supremc CourE recent,ly sCated!

t. . . Camfield holds that the property Clausc is broad
enough t" p"rrit federal regulaEion of fences built on
prlvate lanrl ulrcn the regularion ls for the procectlon of
the federal property. cag!&f! conrains no limicarlon on
Congress' por.rer over conduct. on lts oh'n properc),; lts sole
tressage ls thac the power granted by the property Clause is
broad cnough Lo reach bcyond territori.al li.rnits. t

"Klcppe v. State of Nevr llexlco, suprar, LW dc 4881.

rThe reach of the Property Clause extends to prohibiting
interfcrence with uses of public lands sanctioned .by

Cougreiss. In liclie v. United SEaccs 260 U.s. 353 (L922),
the Hi.gh Court said:

t

{r
1:

3,

ttlt is fl4orty setclcd ttrat Congress tray prescribc rules
res.pect,l.ng che use of the public lands. Ic tray.sancEion
some uses and prohibiE others, and nay forbld inEerference
with such as are sanctioned.rr Id. at 359.

t'Carl Broun uas clted for certain violations rhile on
public \r.aicrs held by the Scat,e of ltj"nnesota for t,he
benefit, of ics citizens. However, his location on the
Black Bay r..acers lras in:nrediately adjacenE to public
l:rnds within che park tlte surrounding land areas
have been acquired &y the Un lced States for park purposcs.
Because lrunring is prolrlbit ed on these lands, c,here is
no doubt, ln this Courtrs mlnd chat duck hunting"on the
contiguous rracer areas represents a significant inter-
ference with thc normal use of the public park lands and,
as such, is a nuisance which the Park Scrvlcc may prohibitin orde:: to.proEcct these lands and preservc thern accordin otEo the purlro$es for r,'hich they v.,gre acquired. . Canfield v.nitcd'StaIes supra, at 525.

". Tlre prol:cr-ty Cl.ause gives Congress authorit). toregulaue the rraters for: thc prcrtcction of thc park l:rn.Jsrtnd to prcaerir interference u'irlr [tre purpo.re for whichtlrc lancis b.cr-{3 irceuirc.l .t' I tt -

Tifi:: eas:c, ttrc: <lccj.sions ciCed thii!:tlql, :278 U.s. 96, t1r1 .s.cc. 33,
-v-..-.ir,_[-r!_.I, 2?4 U. S. 264, 47 S.Cr.:;t;trr(l f or tlrc 1rr-o;:osi tJorr thirt ac

i

erci.n, and others such as IItrut rr. Uuifcrd
73 L.Ed. zOC (192S), nntl Unitcd St:atcs
597, 71 L.Ed. 10110 QS27)

tlvi..tir.s r.rlrich will lntcri'
, clearly
urc t.lltir tilc

s


