.‘Lsn.f TIAN TOLAIDS NATTCHAL WILDLIFE elrusy

Thic report cwmuerizes wvailsble information for the purpose of
revieving and recolving xhert of the area of t’r:e cveral islands
recefs and shosis of the saiisn Islandz Hational Vildlife Refuge
that are subject o the edninistrubtive authority ol the United States.
The roview "ms been uecessardly Linlted Lo the information aveilavle .
Trom records at Foriland, Oregon, and such other rezords as could be

obtained imm the Washington ofiice of the Burcou of 'oorL Fisheries
and Wiidlife. No effort has beon made to inquire irto State and Ter-
ritery of Hawalil filec pending an initizl determincbion of the extent
of federal su ‘narity over: ’che Refuge. ;

. The Hawaiian Tco 3.-3.nds Reservation was crm‘c.cfl in 1909 uecau o of
assive slaughiers of birds upon pany of th2 Faeific Islonds, princi-
pelly by Jopanese Natlionals. A letter from the Seeretary of the
terior to the Fresident, dated February ", 1909, trenmmitted o pro-
posed order for establishment of a bird refuge. This 1e ter states
that in 1903 the .State Derartment hed: :

Lokions to thE Joponesc Goverpment thut
eswlied in an order from the Japoncce TForelszn OfTice pro-
hibiting the subjects of dapan from poaching unon these
islets and slavghtering the valusble sca birds . . s « It
was bolieved thot this nefaricts traffic had ceused. bub
it new apprcars that there ic grave donges © hat the |
clanghter of these Valu nle ceu scavengevs is conbinuing
o1 is soon to be resumed vith the assistance of citizens i

"acde PEPreser:

of the United States and of the Torritory of Iawuii '.m_zo
will deliver the oird carcasses to the forner Japones

poachers. thus relieving the latler ,.P‘rcm the danger \’).\.
- prosecution by their owm government.”

The letter dated Janvary 28, 1909, transmitting the ~uop0f“"' ;
executive order from the Geaoral L w4 Cffice to the uecrt:t; Ty of‘ b},e
terior, stated:

"« o « The izslets and reefs referrcd to ere well
knowm and are showm upon mops wder the following nemes
Curc Island, Pearl and Hewmes Reef, Iysienski or Tell :
Izland, Loyssn Island, Mary Reef,oDowvcetts Reel,: (‘a:é;incxf
Island, Two Protners Reef, French @ Erigate Mroul, Necker

sland, Frost Sacal. end mrd _[gla.nd. ; .

Tt




The submitted Dxecutive Order vius jcsued as Ko, 1019, dated
Febrvary 3, 1909:
. ’

"It is hercely ordercd that the follewing fzlets
and rcefs, nomely: Cure Islond, Fearl and llermos Peelf,
Lysianski or Iell Islund, Loysan Islond, Mary Beef,
Devsetts Peel, Gardincr Island, Two Brothers Leef,
Irench Pricale Chool, Fecker Tolsnd, Frost Shopd and
Bird Island, sitwited in the Pecific Oceon ot ond near
the extreme wesiern extension of the Hawailan archipelago,
. « « and locuted within the area segregated by the
broizen linec showm upon the diagran hereto atbached and
made a part of this order, are hereby reserved and set
apart, subject to valid exdsting rights, for the use of
the Department of Agriculture as a preserve and breeding
ground for native birdse « o o

The map Tfrom the General Land Office attuched to the printed copy
of tiie Dxeoutive Crder as found in the publishcd voluses has some
circles superimposed around the named islets and reei’s which obscured
the debails of the designation os showm on other neps belicred te hove
been suwomttled for the suwrponer of ostablichive {the PBeservaticon. A 1909
nap of the Territory of Iaweii, obtocined from ithe Archives, shows the
"Havaiian Island Bird Reservation” within {tuo dached line caclosures,
and alzo has {inc dotted lines around the islets and reefs indicoting
the area of reefs to be included. fhese roughly correspond with the
more detalled present dey Coest and Cecdetic charts of the reefs.

Only Pird Island end Gardiner Island are not showm with a surrounding
reef area on this 1902 map. The man was preparcd by the Commiesioner
of the Cencral Iand Office in 1909 "from daota on file in the U. S.
Coast and Geodetic Survey; Eydrographic Office; Ilowmiian Covernmenrt
Surveys; and other authentic sources. . « o"
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‘Close examination of the very comall scale map attached to the
printed copies of the Ixecutive Order diszcloses the same dotted out-
lines of reef arces are under the hecvier circles. The heavier cirecles
apparently were used to identify the islands und reefs since about
1300 miles of ocecan territory were shown on the 3%-inch wide map.

Fxecutive Order No. 1019 refers to the "islets and reefs" bty
name as well as by the reference to the attached mep. A "reef" is:
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can Island is the ecastermmost atoll. Tt is
approxinutely © miles ocross and has two or three small sand islonds
within the logoon near the south side. It is e ~\ci!. *"o; Captain Kure,
a Russlan explorer, who is supposed to b % dlm the
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Kure Island; along with lMorrell Islawnd, Toorl cond liermes .“:*:.-i l,zc-*.-",r
Islard end ¥French I*“r:t.g-;a'te Sheals Tor a Lerm of 295 yeurs 2t on clmawi
rentol of $1.00, and 504 per ton royolty, 4o 1‘1,1'1“}1 P.;r.-i:i e Ihosrnnle
and Fertilizer Company. This lease wae wade o M"’ o fer ag tl'n
Iavaiion Covernment held the right of ],o_seb ion." o substantia
production of guuno was mede ab cny of the lezsea sites cnd 4 is
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production.
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"o v o Kure (Sooen) I92and o o . 'bo" *Lhoer with the
surrounding reol as indiented upLr the diarra: abtached
and made a port hereel; bw, wnd iU is }11: el reserved, set
anide, and plaeed uwider thoe « "‘«.'C‘-‘ and ‘,1:1‘ d_m tion of
the Sceretary of the liovy for noval purposes

A subsequent Orler No. 10413, dated November 17, 1952, restored
" e . . Kure (mmrﬂ T51and, tozether with the surrommding reefl
e » o Lo the Tervitory of Howoil. The 1909 Order relating to

"Cure Island" has not boen reseinded exeapt by implicziion.

Midwazy Islands -- Thals is a elrcular atoll approximately 5 miles
in dimneter wich tvo small sand islands in the lagoon near the south
side.

The Midway atoll is reporbed to heve beea discovered on July 8,
1859, by a Captoin H. C. Brooks of the } ayalian bu':?l:_, Gambla, owned
by a Honclulu resident. Captain Erooiis took possession of the islands-~
one reporlt states in the name of the Taited Blates and muother that it
is nct o whether for the L&l‘t"cnd :11,3 25 or Huwwall. Subsequently,
on fugnst ,;.8 1857, pursusnt to orders of the Scerchary of the Navy,
Torm2) possension 'wafn was takea by the Captaln of the UL.5.8. Lacka-
wauna for the Unlted States, Confrr-m aovropristed :ai‘,O 000 in 1870
‘o hlast o charnnel into the lagocn bub thd
out naterial. aceom ss‘nl shoent.,  Im 1803 Midsmay beocome a station for the
new trans-Facific cable and since has bzon used for thal pucpozz, Tor
alr landing and refueling and finclly Tor & navael station.

5 monzy wos cupondel with-

Midway Island sus not ineluded in the Hawalizan Tslands Reserva-
tion of 1909, but was showm on the map as two islels and a reef.

EBxelusion of Midway was necessary because of the prior FExeculive Order
No. 1294, dated January 20, 1903:

"Such public lands as may exist on the Midwuy L;.m&s,
Havaiian Group, between the parallels of 28°5° wnd 28°251
Worth latitude, and between the meridiang of 1{7°10" und
177°30* Vest lon\_,J_"“dc, are hevehyr placzd under tha juris-

diction and control of the Navy Department."

The Havy administration has continusd to the present time "fr'ov'n.
Section 203 of Ixecubive Order No. 11048, dated September b, 19062:
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ITT736! seeat Lengitule, us woere 3?.L-1-::e6_ vier the juris-

diction ¢ nirel of the wrbnerl by tha pro-
visions pezewbive Order ! of Jenunny 20, 1903,
are herchy convinued wder the Jurisdiction cnd control of

that Doporimente  Rlecutive idoy No, 1294 is herehy supar-
seded.”

Section 302 of Order llo. 11048 clso provided:

"As used herein, the tewms "Wake Yo 1:"} T and 'Mide
vay Islend' incluvde the reefs appurtonant to, and the
terriborial ua.ic\r" of, Wake Tsland and Midway Island,
respectively.

An area arouvad Midway Island -].:so was reserved oo o Hoval Doefensce Saa
hrea and Naval Airspuce Reservation Ly Execubive Order MNo. 8682, doted
Febroary 1, 1941, oud awended by BExeccutive Oxler Xo. 8722, dated

April 2, 1941, and by Executive Order No. 9081, Gubted Auguct b, 1OW7
Havy Adninistrotive Regulations 2.F. Tav. 5500.113 erevridae for a
three-nile territorial sea arownd Midway TIsland cutunrd Doem the outor

RS
barrier reef, leaving the reefl, lasoon, chare l‘ and islets subject o
the adnministrative control of the Secrciary of tha Navy as land and in-

Jand water areags.

Midway I=zlands were expressiy cxelvded foen the new State of
Bowali.
Pearl end Hermes R 1 and Ternes Deef vas showm on the
1009 nap as consisting of s;m]l 'I .n'l oha and a surromriing :f.':;ei‘. T
icale indisated the widest distancoe across wag gbout 89 miles, in a

no:c*tnt:a.,.i; by soutirsest direction.

This reef s discovered in 1822 by {wo Iinglish whaling ships,
the "Pearl" and the "Terses", that ren agrouni the swe niphnt. Tt
is named for the ‘*'no vessels.

The reperts ovailable state that Cowpbtain John Paty (vrobably on

he schooner Manuokawed of Honolulu) visited -t‘.ﬁ a atoli on May 19-20,
1857, mapping it ond Jocabing it. Tads is bul three weeke alter the
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the came Captain had londed Ling Focelrencan IV and Covernor ¥ekuanaoo
on I."_ho:\.‘ho tare VYormsi ‘izos):ess;itm of” that 1gland Tor the Kingdom,
and shortly afler U my Loend Moy A1 lendinge on Loysun and L sianski
Islandzs.e Tossibly such 2 elzin aloo vas moede on Fearl and Sermes. '
Captain ¥. C. Broois, in tie G.u.'!,uu, stepped in 18506, Tais is the
same Drooks who tooX posscasion of Midway in 1859.

T 1804 it wme leaced for cuono rroduetion with Cure ond other
islonds by the Yrorsional Govermient of Bawuii , and in 19090 named
In the lawvaiian fslounds Reservation QOrder,

Pearl and IHermeos Reef is reporbed to have been first loeated and
chown on maps in 1857. The next year there vare 12 small, islands
reported on the reef, yot another survey in 1857 showed only two
islands. Tr 1923 the Tonager expeditlion revorted I islands with
vegetation and several sand spits. The present Cough and Geodeotic
Survey chart shows Morth Island, Southeast Island, Greos Island and
Seal Tslond as having veg c":ntn.nn on them, I othizr sand iclets and
2 areas of sand bars awash at high water.

The Uhited States Coast Pllot (Jure 15, 1953) of the foast and

Gendetic Suwrvey danexibes the reef: |
Pearl and Yermes RBeef . o o ig an extensive oval-

chaped atoll abvout hG miles in ctm aforence, LT miles long

in a northeasterly dircetion, end 9 miles wide. o « « With-

in the outer re cef is a lazoon in wiich ave numerous coral

reefs with deep water betuween. Tuo vrechs lic slranded on

the castern side of the rcef., There are no kuowm dongers

outside the heavy breakers on the outer reef.

"On the outer reef arc several cmall iclets, most of
which are on the south side; the cxeeptioan is North Is 12:73.1.
There also 'u*e ceversl sand banks thal ave awash at hig
water. Southeast Tsland + o « 1s the lavgost of the rcup;

five other ne-.:a:& islands are scattercd zlong a T-wile
ztreten Lo westward. The islards arc bare of .,h'ﬂuhw Sy
except for a few jrcnucod trees.

"The 6-mile opening on the northvest side of the
outer reef has depths of 1 to 6 fcet betuwesn the numerous
coral hezds. ‘Bie small-boat chounel between Joutheast
Island and Bird Islend, next dsleb to the westward, has




a depth of 7 Teelb; the chonnel bhotween Bird Yslaxnd ond
Sand Islund, han 19 feote  Incoos entrosee or novigobion
ure deiind Lely nob Tor the waateus.”

-

Tisiunoki or Ioll T-1and is shovm on the LGOD map as a large

dot indicating zn islond and a large reoi area eoxtending Lo the
southeast indicated by a dottcd line. The sand izland iz chout 1.2
miles long in a north-soutls dirccition wnd about 1/2 mile vide.
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Discovery of this icland as well as Jts name and the adjacent
Neva Reef are attridbuted to a groualing on October 15, 1805 of the
Russian exploring ship Ileve commanded by Capicin Tisianski.
Capcaln Paty in the Howelisn Monuokawul wus at the island on
Moy 11, 1857, vresumebly srith the King of MHawvaii on board.

In 1859 Capbain Brooks in the Garibia visited this island and
reported finding a nobice of claim dated April 27, 1859, left by
the ship San Diego from Son Freneiszco. It is presvwed this was a
guano claim but was never rerfceted by bonding. In 1091 « Captain
Valker estimated some 1,000 toms of good guano remained, which
implies there had been scme removal. T

Tais island wus leased by the Hawvallon Xivoden for 20 vonrs
from March 29, 1£90. Tuis activity had ended by 1915 when Carl
Flsehner reported the island bad been aimost totally sirivred of
vegetation by rabbits brovght in by the guano oparators. oo
rabbits had been starved into exiincelion by 1023 wien the Tunager
expedition reached thic islund.

Ind in 1904 some 75 Jeponese eliher landed or were shiutrecked
on Lisianslkl Island wherce they constructed four thalehed rocf shooks
and colicched about $20,000 worth of bird wings. This grovp was
removed by the U. S. cutter, Thebis, on Jume 16 of that year, Ly
their consent, as their food wuae exhaustcd. Another Japonccse boat
apparently removed the bird wings before they could be rouoved by
anobther American boat. This occurred after the 1903 represcuta-
tions of the State Department to Japan.

Md in 1910 after the reservation was ecstablished O Japancse
vere arrested on Lislanski for poaching birds. At present Lisianski
has been fairly well restored wiith vegetation.

The Coast Tilot states:




"A roei cirelen cround to tho couthvesiimard from
cff the worth sldr of {$he dolend. It iz rovied Ncnr its
oi'f=shore ¢nd vy o eorcl ledre waich boves ob tines ond
over wvhich iho veas oreok. Uhe scuthern end of this ledpe
ic 1.7 miles POGY foon the rorikern erd of tie izland.
About 0.5 mite southvestwrrd of thisz point is enother
ledee vhich iz marked by a breaker in most westher, Mid-
way wnetweon theoe dodges or breskers is a passage leadling
to the isilond end tic reed. The possase hos 4n vneven
botton with depnths of 11 to €2 feeh. Abecut 350 yards
sovthwestward of the northern ledpe iz a small shoal with
a depth of 3 feet over it. . . .

"RGVa Shoal, vith imumerable coral ledges, extends
about & niles southeasiwardé from Lisionski Tsland, This

reel, wnlch is abcut * miles wide, has its western
extremity about 4 miles south-southwestwoexd of the icland.

Tne southerly cnd of the reef is usually marhed by breakers,

and many of the le@"ee break in aliest 211 woeather. The
shoal has areas of decper water helveen the ledges, and
emall boats cen maneuwver over meny parbs of the reel, but
it wust be avoided by larger vesSels..

"In sddition to Ieva Shoal, there are wmany coral heads
with depihs of 3 to 6 fathors over then wiithin 3 miles of
all sides of the island. A small coral ledge, siith an
islet on it and nearly alveys marked by breakers, lies 2.7
milos 254° from the couth end of the island. Esu:ecn this
lodge and the islapd are depths as prect as & fathows and
a scattering of coral heads, soze of widch are nearly
awash. The lzgoon covld te entered betwesn thic ledge auvd
the ledge moariking the souvth side of the previcusly
descrived opaning 1 rile nortlumrd. A li-foob rocl, about
1.5 wiles nocth-northeastvward of the dsisnd, is mar\e& Ty
breakers only during heavy weather. Under favorablce con-
diticns dangerous coral heads can be scen for several
hundred yards.

: about 1.6
iloe vide.

r

3w
o

Layscn Isleng is shown on the 1902 map as ¢ luarge dot ipside
a dotted Lline indicating a reei'. The sand lsland is
miles long in a ncith-south direction and avout 1L m
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The Cozct INiiet stohons

"h coral reei, a Jew hwadied yards wide, fringes
the island. fhoul 0.3 aile off Ul vweslorn shore is
a ginall, chorp rock, chout 3 fect high. Corsl. hends,
covered witn 4 to 7 fethioas of wmter, ars uumerous in
whe area within 1 mile of the izland. « »

"Laysan Tsland is just southeastward of the center
1 - * (R
of a circulaxr tunk 1 miles In diameter, with depths

of' 9 to £3 fathoms, beyond which the water deepens
rapidly."

The reports indicate the islund first vac dis covc.*e& by @n
Americen, Captain Brigss out of New Ledford,; and thercalior in 1828
by a Puscisn captain who nomed it Moller Island.

Capitain Paty annexed this islond to Inwvaili on May 1, 1857, at
which time he estimated there were soms 600,000 bicds on it. In
1859 hoth Lieutenent J. M. Prooke cn the U. S. ship, Fenimore Coopar,
and. Captain K. C, Procks on the Cambia out of lorolwiu wore at Laysan.
The rceports do net indicate either of thea cluined Jurisdiction ol
the island.

Around 1890 a Ceorpe Do Frecth tock possess
under the Hawvaiiun flag, 'icu:.vw.A.h 0 men on thoe ioland,
+o Honolulu and organized the Iorth Pocific Iho "; Cm‘-f.:a ard Fertilizer
Compnny and obboined a Z20-~ycar lease frem the lsdalion Kingdon Lo
remove phosphates at 50¢ ver ton royelty. In uu.iv 1820 ihe party
returned 1o Iaysan for the gusne renoval which continted uniil 1904
during wialch tine strvcotures were placed on the icland Jor the por-
connel end oporation. In 18904 the compony cherged its nuwse to
Pacific CGuano and Fertilizer Comnary. In 18\‘0 Mo Sceoleszer teok
over the position of superintendent of opcrabicns. “he guano opava-
ticn was given up in 1804 bub Mex Sehlaomier coubtinued te £n to the
i"l.md wuntil November 1915. He had purchazsed the remalning propariy

except the housns on the island and held an apent's avthority Ivom
the Guano Company. The leoase vos terminated by relinguishment.
Schlemmer tried to lease the island as well as Tdciansld ond French
Frigate Shoals from the Territory but this was not completed.

on of the island
; Ho returped




Some seven or mere Jupanese vesscls are reororied to hove visited

¥ £ 1908 Schlemwer
was reported to heve sone teo Tokye and sold his rights {for a 15-year
period. In April of 1802 a party of fifteen Jopavese lunded and took
feathers during the spring and sunaer and were replaced in the fall.
Decause the reservation had been estublished In February of 1909, the
U.S. cubter Thetis went to the islarné in January of 1910, at which
time fifteen Japsnese vere found using the guano operaticn bulldings,
They were arrested srd removed and the feathers avd wings conliscated.
The Japanese claimed cuthority uvrnder Schlemmer.
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Rabbits and guinea pigs almost completely cenuded Isysan Island
of vegetation. The remainder of the rabbits were destroyed in 1923
and this island has regoined considerable vegetative cover.

M2ry Reef and Dovsette Reef are presently known as Maro Reef.
The 1909 map shows two reef outlires. The Coast Filet states:

" . . . The large, oval-shaped, corel bank is abeut
31 miles lonz in a northvesterly direction ond zbout 1Y
miles wide. The center of the bank iz a large area of
reefs awash. This broken arca, evout 12 miles Jovg in a
northwesterly direciion and 5 miles wide, is coabromely
Toul, with many coral heads awash and chosnels of deep
water between. Oply one very small roclk, about 2 fect
high and cn the north side of the reefl shows above high
water. Outside the droken portion of the reef, which is
practically always marked by bLreakers, is the wide chelf
of the bank with depths of 12 to 20 fathems."

Gerdinar Island (or Gardner Pirnacles) is showm on the 1509 map
without indication of an appurtenant rcef. There arce three adjacent
rock islands in this unit, with the highest estimated at 190 feet.
The Coast FPilot states:

"Gardner Pinnzcles lie near the northeastern side
of a bank about 50 miles long, in a ncrih-south direction,
and about £0 miles wide near the nortnern end. The bank
has depths of 10 to 25 fathoms, and the sand and coral
bottom is plainly visible."
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French Trizate Lhosl ds showa on the 1209 map as o mmbar of
dots within a J“O..A.J.J.f cross .u:-«.ﬁn 3 dotted linz. Tt is considered
as Including Ta Dorouse Pipnacls, o velcanic rock abovt 122 fect
high. The reef area choim cn 1119 1903 rzap scalen about 25 mlles
long Ly 12 miles wide.

"French Frigate Shoal censists of a crescent-shapad
reef on a cireular platform about eighiesn miles in
diameter. « » « This reefl forms a barrier zgalnet winds
and currents around the north and east sides of the plat-
form. The south and west sides of the platform ure
covered by water which averages a hundred feet in Genthe.
Near the center of the platform stands a small rocky
pinnacle, La Ferouze Rock." (Ame.r:.c:.zn Polynasia and
the lawaiizn Chain, ®. H. Bryan, Ch. 50)

In 3959 the ontire coral reefl was chavted by an frerican ewpeli-

tion. map bosed on this work was published iu ""‘G'{ shouiar Lo _f‘
ekbendi:‘:g somaz eight niles beyond the 'ba Parouse LUCE-1T797 »
sand islets are showa cn this wsp, Tho smme numbar ns reporbed in "C‘i"f.

AL present thore are supposed to be hwelve sandy icslets abt French
Frig:zuc‘ Shoals.

French Frigate Shoals ds neued Ly reason of o French coxplosen,
La Tarouse, vhe almost lost two vescols on the roof on Hovonhor G,
1786. The rocky pinnacles are nased Tor him. The fhoals ware shown
on a French pub}..l.”hui map in 1799. fThe Wilkes Ixplorstisu noted the
Shoals in 181,

Tieutenant John M. Prooke on the U.S, Feninovie Coopur oxnlored
the Shoals frem Jsanuary 3, 1859, until January 7, 1€59. Lizuicnant
Brooke wrote to the Secerebary of the Xavy on February 7, 18Y99 stating

" . « . Vo discovered a deposit of gunno of pood
quality. In conszquence of which I iook fovmal posses-
sion of thun in the name of the Unlted Stotas, crenting
a cross, bearing the following notice printed in black
on a white ground, upon the highest point of the islel:

1x
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"ker possession of on Lhe bth of Jovwioy
1859 by Liovirnunt Comuanding John M. Erools,
Ui Be dohooper Peaimere Coopor, in sccorgmice
with Ac i oi Conmress passed dvgwst 10th 1056

The desceription stated the clsim ceoncsisted:
"'« . . of an iglet, sond banks abore the wmter,
and @ reed ¢« o o o

In 1852 the Combia and Vodern Tires went to French Frigate Shoals
and resoved guono.’ Twenty men from the Cambio wore left on the Shoal
to tazke seal cking, o0il, shark fins and gueno. YNou long they stayed
is not indicaslcd.

On June T, 1859, a George 0. Bakor, for himsclf and tvo mon nuaust
Baattly, claimed French Frigate Sheozls in a letler to the Szeratary of
State. Daker allesed that residonee had boon naladalined
1659, and clained rights of the wnder-officers wnd cieyr of the Yenluors
Cooper. 'This also woenld have been a gluio gelb clalm and wes not completed.

E.‘}

dnoe Maveh 10,

st

The frericazn whaler, Daniel VWood, frou liew Bedford, wos wrcecked on
the Shoal on April 1%, 13€7. Swrivors dJ4 nol aot rescus2 until
April 29, 1867, at vhich time they plantod an fnevican flag 4o take

P ’ s B &
posscacion.

The Hawalian voyage of Captain Taty did wot inelule the Shonls.
Tt was not wntil July 13, 1895, that the Repudlic of Bawzii elaiwod
then through g special appointment of the Minister off the Inlewicrw
vho planted a flag on and rcad a proclomation frea the smeller pimmecleo
and repzated the procedure on ong sand island.

A nuiber of wrecks on and visits Lo the Shoals are repocied. Tn
1881 a Japanese boat operabted at the Shoals for about three months
taking shark fins, oil and iflesh, turtle fleoeh, shell and oll aand
bird doim.

The Shoals were included in the 186% lease Trom the MHawaiian
Covernment 1o the Cuano Company, even thovch prioy to ithe 1895 claia
of jursdiciion. Xo removal of guxio is reported under this leasce nov
are there reporhs of extensive bird slaughter.

a2
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Puﬁ3ﬁp orld Wor IL thove were military uses of Bast and Tern
Islonds of the Froneh Frigebc dhosls.  Tern Jolond wzs buvilt into an
alrstrip and is otill vsed Tor goume ador amdl olher purpoces withoutb

1
AL

nodifiecation of Excontive Order Io. 1010, nor suthorizaticn from the

Territory. East Tolund was releaced by {,h:\ federal ageney back to

the Territory bul stbheequent actions woere taken to retain this islet
2o

as a part of tho Reiw

Frost Shoal is named in the Oxdcr snd outlined cn the 1909 map
but iz not listed in precent-day chariés or pilot's information.

Kecker Tsland is about 210 feet high. It is chown on the 1909
map with an cutlined resi area approximately 20 miles by €0 niles
by scale. The Coa t Pilot states:

"Necker Island 15 near the northern end of a bank
about 40 miles long in a northwest-southeast direction.
The bank is about 15 miles wide and has depths of 8 to
23 fathoms. The sand and coral bettom is plainly visible.
A 10 fathcm shoal has been reported about 19 miles north-

astwvard of Necker Isiand."

lceker Island first was reported by La Terouse in 1736. lLisutenant
J. B. Bvolke charted Necker Island in L8;9 and N. Ce Drodks of the Gmmbia
was near the island that year also. It was not uatil 189% during the
provisional goverament of Hawaili that a claln of sovereigniy was made
by a special commissicn executed on May 27, 1894, by erecting the
Haswuilon flag and reading of a proclamation. This zetion anparentliy
was taken because of reported British interest in the iclend for o
abl‘ﬂ ,:\.-c tion-

Nihoa Tsland is a baselt tip of an undervwaier mountain aboubt 910
feet high. It wvas not marked cn the 1909 map as having an appurtzunant
rect and no recf is showm on charts or photographs. Nihoa falisyd had
been sighted in 1789 and 1817. Tt wms ammexed to the Kipzdom of lawaii
in 1822 by authowltv of the then Gueen. /And on April 23, 1857, ca
Captain Paty's trip, King Ilzmchamcha IV and Covernor Keluenzoz 100k
possession agaln.

Lieuvtenant Brooke of the Fenimore (ooper surveyed the igland in
1859. Other landings were made in 1835, 1910, 1913, QaJ, and 1935.

13



Brooks Shoal and Cambin Cion) "also have been considered part .

of this reservabion" acecrcing to tha Torriteriazl cfficer. Similar
statenents are wade in a letier from thoe Deputy Abttorney Generul,
the Comissioner of IMiblic lands and the Territorial, Surveyor o
the Chairmen of the liouse Subcomittce on Territorial Affalrs dated
May 26, 1959. The Deputy Attorney Gonoral of the Territory alszo
has stated that under the Hingdom the King claimed the reefs and
shoals as a part of his jurisdiction. (Letter May 27, 1959, to
Comraissioner of Public Lunds.) The extent of the Jurisdictional
claims of the ¥ingden probably will have to be determined from the
Proclamaticns that were issuwed. These records have not been
exunined. '

The Admission fct for Hawaii did not clarify the matter either,
since it referred to the areas incluizd in the Terrvitory of Hawaii.
The Resolution for Annexation in 1833 (Joint Resolution No. 55,
July T, 1898, 30 Stat. 750) described the anmexed area as @

- "The Hawvaiian Islands and their dependcncias.”

Reference has been made to Scnale Doewsent 16, 55th Corg., 3rd
Sess., 1898, to deterains what was inelulded in the fnnexation Reso-
lution. ‘the listing of dslands inclides, along with the mein islands,
ihoa, Laysan, Lisianski, lecker, Cardlo~r und Ocezn Islands and
French Fripgate Swoals. But DBrooks Ghoal, Fearl. and Eermes Reef,
Gambia Shoal, Dowsett and Maro Reel, and Frost Shoal were not included.
A Depubly Attorney Ceneral of the Teryitory stated in a mewmorandim
dated Varch 16, 1953, that these cuitted reafs ond shoals were, ab
the time of sanexation and since had been, censidered to be a part
of the Territory by reason of the phrase:

"seattered reefs and shoals"

at the end of the list in Senate Document 16. SExamination of that
report shows that there were short dceszeriptions following ecuch of the
named islands, and that the quoted phrase relied upon was deseriptive
of French Frigate Shoals rather than a further dezignatlon of area
1o be included,

0f the named iclands in Senate Document 16 that were included

in Bxecutive Order No. 1019, the following claims of sovercignty
by the Kingdom, Provisional Goverumment and Republic have been noted:

1k




Tiihoa - 1822 by Qvonng
Layran = My 1, 1657,
Lisionski - May 11, 1857, .
Hecker = Muy O, 15U, Provis
Comaiasnion.

Gardinor -

Ocean - Oepterbor 20, 388-5, Snzeial Cownmise

French Frieate Suoals « Opecinl uf:r:‘w:?.ssioa, July 13, 1895.

arbuty Palbyv.

- £y L 2
2nn) Covernmont syacial

o

Only as to Nihoa, Laycan and Idsianski is thoere sunport for the state-
ment that there had boen a Jong-standing claim by Lhe Xiagzdom. Tecker
Island and Fronsch Prigate Shoals were clained after tha termination of
the Kdnzdom asd Qocan '1_,&:.'1 and was only elaized in 1835,

L

The repo*t shov thot Captain Faly was ot Pearl and Hermzs Reef
on May 19-20, 1857, but whether sovereignty vas claimed is not dotor-
nined from the information available in Dortlani.

It is much more probable that the list in Ssnote Docwment 16
was based on the offlicin) records by proclanations and o i
10\rc-rr-‘:-n*y by the ¥ings snd governments of Hovodii i
words "scattered roefs ond shonjao'
of the other arens as had not been b publicly cloimed.
ig further confired by the liaditolion in ihe 180U leoce whioh 434

nob varrant any owiaership of the leaccd Horrell and Oceon Tslasds,
fgats Shoals for guono and phosphate

Peorl and Hermes Reef and ““e-uch rr
production.

The question is raised by the foregoinz history of tho }rm-:vmd

Islands as to vhen 0“ whether sovorelmty ol the Hawad -’*‘n Kinsdos,
Bepublic or Territory, attached Lo the various islaunds. The iu:"*"*r
question is raised as to vhen the sovercigoby of the United States
attached to any of those areas that were not Inwulinn.

The Supreme Court and thae Atlorncy Cenoral of fthe United Staotes
have followed the vell-recognized rale of ,nm rnotiongl inw that
occupznzy is necessary to establish soverelioily over wmeloimed and
unoceupied islauds. Aod the Attovnoy "‘“‘"r'.,.,'- ne dlstincuished
claims made for proteciion for renoval of guano as being only
temporary in nature. The necd to protect the Interests of L .or.czm
citimens enp"ir‘cd in 'the guaro trade lald to the ennchbment of {ho Cuano
Islands fet of fAugust 18, 1956, which provided govermeontal prolecticn
to gunno islapd claiments vwho wrere citizens, i;_h_& claims, and npostcd
bends. But that protecticn was only fLor the poricd of occupancy

15



and did not const
(Cne L.Go May &,

The Swan Inlionld

tete o elaim of covereignty over the Territory.
B3 abk a0, G05)

ok
Sl i hite

Attornsy General ' epinde 1518 (31 5.6, 216).
Guano Act elaims had Loen oo dce ond Lond in 1857 and
1863 but the operatiom wus aelote rosoval. irvom the

slands on Februzry 5, 1904, The formor menarcr returned to the
[

ST A3 - T
elonds the next 2w

£ Y adancd mim foy tho nited Biaten. The

tate Department, in 1908, requested conpliarce with the Gueno Telands
et but no bord was filed. The islands then vere used for growing
oconuse. The Attorrneyr General held that there yag not a continu-

s

tion of Guono fict Jurisdiction after February 5, 1904:

x> ) b b

0

v

]

" . . . but as has been shown, such rights would have

been limited merely to the vrotecticn of the United States
during the operation of zaid islonds. “The proreriy rights

of said company, irrespective cf the Guwno Islapds Ack,

ar¢ depenient uvpon the assumriica of sovereignty over the
islands by the Upited Staebes Geovermment. Upon suzh essumpbion,
there can be no doubt t

L
% the rights of the comppany in the
lands occupicd ard improve

I 2 by it will beecmz at least so
cquitably Tixed as to wurrant gouz provision by the Governe

nent, "

The rule is further illusurated in the cese of Joimsten, or
Johnson, or Corpwalliis Xsland in the Pacific. A Villiza He Parker
frem Szn Fraacigeo chartered the zliip, Palezting, in which he
cladmed to have found the two isluvds (Jobmsten and Samd) in 1858,
at which time the canbtain of the

olanted an fmerican flag on
each island and erected crosses witi a statensnt of elaim for the
United States. Some suano was loado 4 the ship returned to San
Troncisco. The Paciiic Guano Compuny was orgonised by the captain
of the ship and otheres, axnd the skip then retwrned to the islands
vhere on July 22, 1858, it was found thet the previously erecied
flags and crosses and Inseriptions hnd been taken deown and a Hawmiion
flap erected by a Samusl C. Allen of the ship Halama, from Honslulu.
On July 27, 1855, Xing Kamehameha proclaimed jurisdiction cver Johnston
Icland, Howaever, the Pacific Cusro Company took wossession, orcoted

skelters, ond had retainad possessicn as of the date of the opiricn
in 1859. 'The opinion involved contesting claifms of Parker and the
Pociffic Guano Company:




"fn cotuzl toking of rocoossion and sctual occu~

:u vk r~,-.f‘"n cusne hag been Gicscovered

whe gev ol Congress, which are

o u; a mere sysbolical posoouiicn o
oceupancey, s by the plimtiny of o o ;;, th2 crcction of

a tablet, an incerintion, or t}z r Like actse JSnd heonce,
ncither of tlhoze rival clﬁsw s con have any chow of right
befeore the sccond arrivel ol the '10"&1‘-. in (Tb.ly, 1858;
for althousy Uhwe deland Dod beon prev .Low.m,r visited by then,
guzpo discoversd and rauoved, inceripbicns raised, and the
flag of the Uni bui States plonbed, till, when the Palestine
sailed, the island vas aboudoned.

ration of the ig
are exprocs ;
not cGupl]

o

e

REe
=

"
¢« @& ©° &

"A Sandwich Island schecner, on the 1hith dey of June,
had visited the islands, and by persons on beard of her the
Urited States flag was re“lov-:é., and the Tlag of King Kame-
hamebha plonted upon the islands. Put this veszsel had de-
parted, and the iclands Ue“e deserted when the Palestire
arrived. 'YWhe actc of the persons on Looard the Raloma,
hovever desipgned, were poihing more than copiyv cere-

noiies Lthat couldd vest no Jurisdictiou over the isilonds
in the Haweilmn goverrsmont. DIrior acts of pousession

cgually sclemn had been porfomed ‘ov Amaricon u,tg.::e 15
before the Hawalion vessel touchc L'xr, igds And

there 1s lLittle rcom o doubt L.zat the Elana r—:};pcc'l:?.-
tion was a sharp schevie of Americans, under cover of Lhe
Scpavich Tsiondl's soverveignby, to lay claiz to a Giscorery
wirich they bnew to be in cource or prosecuticn uudexr the
flag of the United Stateos.

"fhe law of 1r= tions will not ackpoviedge the property
aud. scvereignty of a notion over L,n‘; Uv‘inuﬁ.n.-. d ecounbry,
exceplb where ac "uﬂ. posse :;.1011 has becn token am, setile-
ment formed, or of which it makes actvnl uso

Tn ancther opicion relating to Jobnson Ysland dated lay 8, 1873,
(1% A.G. 608) the stabtement was made:

" o ¢ o Upon application at the ofiiece of the Secre-

tary of State I am told that it hus becn the course of
that Departuent 1o recognize such islaunds only vhile
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cccunied for ¢!
fore, wwn cer
c.ggerx 1o CLoageory,
of Forfeiture Lo
agoin sulject o ou
of State. In such event Nege Tarker will be cbliged to
take possescion £ CCCUBY o o o o

off procuving guene, and, there-
auch crevponey, thoy hoeeane open

; 13 the 2dlegution
the dslenis are
11:61 proesaings befere e Seeretary

Ve tirntion to
delbernine owership Jfollowins a L8328 Congrasu onal QY r-iatlon
for construetion of noaval aviotion facilities thers. P::o’-ﬁe-'iin
for pegotiated avouisiticn Irem the coeuvpants of the island wmre
wr“im.,.‘ced and litigotion wis ccw“m,;c";i te guice U 1‘1‘10 on the
basic ol hoth sovereisn and pronci ‘ta cial rights of the United
States claimed by the Milied States undore the Hovailion amnessticn
and Trmr'i.*‘ orial ;-‘c':‘i-. Irg::h_f_‘j;h_gi, ates Ve 'I;"}_);;L_fi.::-.n-b o, Dist.Ct. Hawaii,
1040, &6 #.Supp. T7h; Q6o Cire 1943, 133 F.a2d T43: DL ,..Ct. Haymid
(reurt‘ 1) 19ith, 66 F.Suop. TE2; 9th Cir. 1946, 156 P.2d 256; U.4.
8.5%. 10‘sn 3‘%1, U.8. 256, Ol LoFd. 2UTh.

4

J.ru

FPalmyra Telond vis the svbhject of extensi
i

h

Polayra Island sas the subject of this litigalilon wus described
in the District Court as:

"

t sprising scme 52 islete sure
« - "
2 daep wetbter Jagoons ¢ o o e

s

rounding
t.!.hl.-i ln thﬁ t.‘ "t‘ fed (‘d‘t..l""

"The Talmyre proup io a coral covered atoll of
goout 50 iglets, sumc with 'L:mm, ani. enberds o o e
reefs, dntervening valers end land .o . . 5-2/3 sea
miles in an easterly avd oot m*‘l" (1;;5:0'2:-.1,011 erd 1-1/3
sea miles nortinmrdly s .,ov.-,.m.‘;:.;:‘}_ly."

The atoll wvas discovered _m 1502 Ly the Enmericar ship, T
but it was nobt until 1859 thzt a elainm of sovercigpily exd pos
wus made by a o r{.J naed uuﬁ:. For whoi ratlon he c¢laimed 3
shoim.  Then, ia 1802, two waturalized citizens of the Kinglen of
Hawaii obtained avihorin: ‘L-.C-.ﬂ of the King ornd Minister of the
Interior to hale possession of the island for the Xing. The re-
guired forwalitics were performed ond private occupancy esteblished.
e cloimants inaisted that r,h:m occupaney was continuwus dovn to
the date of the litizetion. The occupancy was in fact only Jor
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aboul four ycars ovi of thoh tolad tive, bout the couvrt found it

wos cansinuovs.  dbere alse ned teep o Dowaljan lond ecovrt proceeding

in 1912 to rogiseey clrote tilole i which the Sereritory dis-

claimed any propriel . Tie courte considered Palmyra
Izland cs having tcen remoy from preprictaricl owmrrship of the
Territery ard that 106 ves vected in the private clainonts on the
theory of a losgt grant. The source of that title vas the initial
oceupsney and procluanction by the King.

Polmyra Icland wos expressly excluded from the State of Hawaiil
in the Admiscicn sct. The reason given in the legiclative history
nl

was that it wes an individoclliy-omed island. Thae some was trug
of Wiihau but that island vas not exclulzd from the Staia.

Outside of the temporary occupandy of Luysaen and Lisianski
Islande for the guano removal and the holdever occugancy by Max
Schiemer, and the airbase and coast guard cccupcney of Zast Island
and Tern Island on French Trigate Shozls, there has not boen eny
cccupmney of any of the islands and reofs designated in Executlve
Order Ho. 1019 such as was found in the Palwyra Islands litigation,.

Tre guano operavion wos temporary and wouid not be of value after
its temination. fThe nost Cefinite zeticn that hag boen tavan
upon Vhich soverelmmty can be based Is”the estoblisziuaent of the

Eawaiian Tslonds Recervation by the United Cbotes, and the palrol,
arrect, and exclusion of people from those desimpated aress. This
raight be consideresd elvher as an indapondant as

by the Unlted States, or as a setling aside of puo

Territorial lands for purpdses of the Uhiited Staten. Tie latier
avproach is the ona that is considered appropriante since the execu-
tive order was preparcd and issved on the rtasis of Tervitorial claing
to the area.

Assuming thet the Kingdom, Bepublic and the United States have
acaquired scoveresisnty over all of the naned ersas of Ixesulbive Order
To. 1019, as well as the areas not so nomed but coasidercd a part of
the Reservation, what are the boundaries of the several aransg?  Hone,
such as Nihoa, Neeoler and Gaxrdiner Islands are truve islands as o
vihlch there is no problem. The territoriel sea extends Iran too
cozst line, which is defined by the Submerged Lands fet (B3 U.S.0.A.
1301{c¢)) as=:
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"o+ o the lire of ordinavy low water along ithat
poriion of ihe eoast whien is in direet contuct with
the on2n sgo and ihe Jline marking the seawurd limdt of

. = _ wus W
inland wators.

On lihoa Islend there may Le an area bhetween the islond points that

can be concidersd iuland woelers rolher then territorial wuters

Otherwise these three izlonds ore in direcet contoeh with the oceun.

The other named dslands, reefs ernd choals, except Maro Reef,
arce coral atolls with sazll sand islets P“QfQP+”u by the reefs or
shoals and in the case of Freneh Fri L,.wgt'.cx Shoals, twe rocky islets
in addition. HMare Roeefl does not hove bub onc smle rock standing
above water. On O:ozn or Cure Island there have heon two ramed
sand islets. On Fearl ond Hermzs Reef thers are in exeess of ten
named send islels, and on French Frigate Shoni’ there are sone
ten named sand islets. Some of the disletc move, othoers disappesszr
and new ones reamnnear. The Bywecutive Order deaipnation of Reefs
and Shoals by their overall descriptive rames »eithar than by the
naves of the emall islets within the Reofs and chna'" indicate
that the atolls were the real subject of the designaticn.

ive of reels hos
ic area:s

Losertion of Jurisdiciion over RS
been made as to gimilar designationas in ﬁhe xaei

1. Tae Palmyra litigaticn included tha otoll
with some Pty izlets vpon Lt. Tho avthorizaticn
of the Fawaiion Ming and .'t‘“oc'!r*;:ltin n refe r'rﬂi o]
"Falmyra Islznd”, or the “Island of Palmyra." The
Llist of islands in Sencte Documont 16 describes Inl-
nyra Island as:

"A clugier of low islets, zbout 10
miles in ecircwnference, with larcon in
center; has a few coconnut trees.”

2. Midway Islands were reserved as "public
lands" bul new are administered undszr the Favy as
the atoll with two sariislets on it.

3. Cure Island was later desimated Tor Tavy
use as incluling the "appurtenant reefs” ool was
LF

relea"c& 4o the Territory alseo as inclvding "the
recfs.”




1!-. imocutive 0Ovdey No. 110h5

fty -

Walee Is b

reefls :13;:5}1:?‘!;::_:1.*1!}‘-.. Lo, aud the toriitorisl .
those islands.

W S R L L -l
daml” pod e Wi H

Tdeoy

5. The Adnission jei for Mwmaii (P.L

5-3, 173

Stat. 4) required, 2nd the weonle of Howali votod for,

4-1

alteration of the e slitutionsl provision

that definzd

the State as including reels and excluding other areas

similorly described:

"excent the atell kmown as Palmyra Island,
torethor with its g,;_;pm"tc:'-:“xl, roefs and torri-
torial waters.

" . . o the Wy Islonde, dohaston Teland,

Sand Island (oi‘whor from Johnsion Islznd), or
Kingnan Reef, together with thelr ::_‘.j*}f_h tonant

recfs and tcrr torial waters"

Vnich were nos deenmed to ke ircluded in the new Suale.

6. 'The tem "territo
T61.5 with remard to ook
Torritory of thoe Ioeiiie

e i~ !j

" . * = t;J Pt I*"l ’L
the eavelope of 211 ares
of three moringe niles ¢
barrier r ML, Trincsing e

of the Vi
3 of
3

rowm iron £11 rol
wof, P otanr e

=

of the Trust Terrilory messured f"“(‘“‘ che low
chon, ‘L‘:ﬂ digtance

line, or in the abioenee of sush reefl oyo
t0 be measured Trom the low watsr Line
islet, atoll, reef, or recks within the
of the Trust Territory.'

T« & copy of a letter dated Apeil j(),
W. F. Freas, Gorernor of Hawulil, to the Secr
Interior, the Governor revexted that Loyrnan

1

3‘.&1 BT -n, " oy Geriw
ca O7(e) of thy Code of Trust
52

circles hov

A o Bl g
#odn 32 CFR

rehendon 1.‘1'.1;11:"_11

ing a radins
inte o the

s eade uaan
e avoboms
- L

ol any LET

i,
Juri sctle ion

¢t9, fron
abary of the
and Lisianski

Islands h ad been leased by the Territory for a term of

fificen years. fmong the conditicns impored

Schlemmer were:!

upon Max



« +« « (3) not permit the use of explosives
for killing or casturing fish, () not allow the
“destruction of birds or the capturing of hirds for
removel from soild islands or their adjacent wuters,

apd (5) that either the Federal or Territorial
Government misht at any time during the term with-
draw & part or parts of the islands for any publie
PULDOSCS o+ o o o %

The lease was dated five daoys after the Ixecutive Order but re-
ported not with krowledge by the parties of the Ocder.

Hecker Island previously had been leased with eimilar provisions,
and the dissimilarity of the two areas ralses questions as to whether
the serivener of the leases was aware of the kind of area that was
involved.

A similar interpretation of the area included in the Hzimiian
Islands Beservation has been made by the Fish and Wildlife Service
and the Territory of Hawaii.

1. A 1945 letter from the President of the Dourd of

Azriculture and Forestry of the- Terriiory to the Flsh and
Vildlife Service stated that the Territericl PBoard might

be able to police the area more regularly eund cofifcctively
than the federal agency:

L]

« o « Since all of the islands and reefs
within the Hawaiian Islarnds bird reservation are
under ‘the jJjurisdiction of the Territory of Havail
(Revised Laws 1925, Page 6, fmnotator's note)
end the City and County of Fomolulu (Revised

Taws 1925, Section 1717) and concurrently with
the United States Depurtment of the Interior,

as authorized by Presidential Executive Order

No. 10)9 mentioned above . + . ."

The ensuing correspondence culminated in an agreenent Cated
December 21, 1951, which contained, among others, the follow-
ing provisions:

"(1) The Board is hereby authorized to
designate the lands and waters of the Hawaiian
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Islands Hationnd WildliTe Relfure an & refug
for the vrubesiion varatory birds and
othar wilalife uader lovs and rooulations of
the Territeir of Hvamii (Chapilers L7 and 186,
Rovieced Iawe of thawadi 1045, we amended,
het 6, Sescion Laws of Dawaii 1951).

ﬁ

i
o

"(2) ‘e Poard agrees, in-so-iar as they
are able, to monage cud al \u.m.sl,cr the Lexds
as a refuge and breeding grounds for native
birds and other wildlife ond to post and patrol
the lands Tor the protection of wildlife. . . .

L]
L] - . -

"(4) Any pemmit for entry, issuzd by the
Board, chall contain a provl.)._on prohibiting
the disturbaznce of wildlife, : *v*'l.u-iin. the
- endomic and endangered iawvaiian Seal.’

Upon recelpt of the signed agrecsent the Acting Directer
of the Fish and Wildlife Service wrote to the Iresident
of the Eeard cof Comulssioners on-Joununry JL, 1950:

"« « .+ Tt is hoped nov that your Board
will take the additional step of decigmoting
these lands and waters as a refuge wder Tor-

ri‘l'.orial regulations.”

On Afpril 25, 1952, the Doard of Comissioners of Agri-
culture and Forectry adopted Resolution Mo, T vwhich after
citing the fact of the agrecment, statea:

"Whereas, the Fish and Wildlife Zervice in
caid agreement did authorize the Dooxrd of Acri-
culture and Torestry to designate lord ard waters
of the Huwmiion Islands Mational Wildlife Belurse
as a refuge Tor the mammal axd bird wildlife
found therecn for the purpose of prec arving,
protecting and propagating such wildlife.’

'l‘he Resolution decelared the area to be a Territorial Refuge
subject to the proviscions of Rezulation 15 « o « o
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Chided,

Lo ‘:;.0
LRy 1 Gouso
roeceipt of co;u_::-:: oi’

-

"Fo. 1 covering ir. Pelsei Shirnazbo's entry
on '[‘r(,ncn Fripate Sheals wizlle fishing in that
'V'J.Clﬂ,'., t:".l’ -

2. On June 2k, 1660, on dincuiry from the Dirceto
of Apriculture ond Comcrv' bion of the Stote of lawal
regarding use of Green Island of ¥ore atoll waz angwered
by Mr. Tunison as feting Dirccter, BIFEW. The Tollowiag
portion of this lelter was ltulen from the or‘inm:l of
Assecinte Solicitor A. M. Pdwards @ubed lomy 23, 1850
statirg thot Fure Island uo louger wus a ‘0(..‘1"1, et &.«3-"
lefuge, and that:

i " o o o the lands and waters commricing
tha Iawaiisn Islands National Wildlife Hoiume
vere rescrved end ceb awcrt Ly the Fresident
in BExsoculive Oxdex No. 1018, o« Ir. (alilns

Ey 4
E‘) ';f?s't'f.'

it be "-‘}v---t_m:.a tm}.t this -Ted
vithin the Jurisdiction of tha &
(ineluding ary a;_mr.:‘opriu'f":: wolitical subdivisd
of the Stn m) in the sense that it :
the Sizte and that the civil oné crimd

.

w4t
of Luawaili ave in Toree throusniout tho reserva-
:LE- 350‘1:‘

tion to the ecstent that thelr exercice
*?roonsir;tcnt with the right of Tesrad,
Goverment to pretect its land and wproperty and
to control thair use and di ;os'tjcm Ihe
Tederal CGovermment olone hos juvriedictlon o
adriniaster thic arca comprising publicly-cwned
londs and water for governmenta
PUTDOSCS g authorized b
the United Sto s by agreenment or
the Gtate of Hawuii has no right to udn
or manage the Refvge or to interferc w
activities being confucted thereon by the Uniled
States.

L e e,




On the basiz that the islandg, islets, reefs znd lagoun waters
wvere a part of the Territery of llawail and of the United States, the
Executive Crder could set apsrt not coly the icland sreas but also
inland water areas to the extent required for the purposes of the
Executive Crder. The rvecent 9th Circuit Court decision in United
States v. Alaska, 423 F.20 764 (1970), upheld the cuthority of the
United States to reserve inland water aresas as well as land by
Executive Order during tne territorial period:

"Water, in other words, is Just as essential to
the continued existence cf the mcose as it ic to zny
other semi-acuatic enimal in Alacka. If the Order
failed to withdraw the naviguble water in the desig-
nated area, it amounted to nothing more than an impotent =
gesture. If 1t failed to withdraw the land under the
water it would be Jjust &s sterile. Ir neither case
vould this magnificent animal be the beaeficiary of the
declared design of the Order.”

There also 1s the question of owmership of new or shifting ssnd
islets within the reefes. Those islels become the properiy of the
owmer of the bed from which they rise. If the Befuge includes the
reels and lugoons, a basic for ineluwiing mew -or shifling dislets within
the area can be esteblished. But, if the area is pot refuge, but ter-
ritorial waters of the State of liswaiil, the new or shifting islet
would be subject Lo claim by the State. And, there are arcas winere
nev or moving islets might occur mcre thoan three miles from other
stable islets, which would possibly be claimed by the United States on
the basis of the Outer Coatinental Shelf fct, or be open to claim
by the first discoverer. For the security of titles it is desirable
that the Refuge extend to and ineclwde the protective reels, cither
on the basis of Territorial-State scovereignty or indeperdent claim
by the United States.

It should be noted that the Continental Shelf Act dees not pro-
vide authority for control of fishing in the walers over that area.

The Hawaiian Islands Order established not only a breeding ground
but a "refuge" for the birds, which necessarily included the reeis and
lagoons:

1. It was necessary to protect the cand and rock
islands as nesting places and resting places for these
birds. HNot &ll of them, but most of them, are sea birds,
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feeding vpen the ficsh in lascons mnd ocewn vaters.

The lagoens are the probected w73 where bho {ish
are provn and peny of the swulicr sizes live lhere,
Carl Elschier, a« chonicel enginocs, spent concidersble
time on the Pacilic islands dnclvding some of the
refuvge islande. 1In the part of his study published
in the Eonolwlu Sunday Advertiser, July 11, 1915,

Mr. Elschper stoted:

"Kecker Islard, 1ike Pird IXsland, stands
cn & vast bank; it iz nearly ceven cables long
from cast ond west and from cue 40 one and &
half cebles wide. The berk extends, zccording
to the notes of the Americ: gailing direction
towards Noctheast, fifteen miles, toimrds
southeast thirty miles, towards southest
five miles ord nerthwest nine piles.

1

Tt seens that with the thirty fithoms curve,
there is a greaber szcetivity of the fizhing birde
than outside o game, g Rishwes fao poowl nunters
accunvlate within this rart of the Luuks bo-
cause of the betier advanizges for fowl.”
Proteetion of the fichery rescurce incidental to Teeding
ihe nmassive bird pepulaticns io ascaable part of the
intended scope of the exccutive order.

73

s
by
M e

2. The reefs and atolls break the ccean wWaves so
that the sand islands conbinuce Lo exist. VWithout these
protective reafs the sand iclandz would be wuched out
by the nornal vave action that row breaks on the recis.
Dynamiting of ficeh in the reois is knova Lo Le a Tiching
practice. Rreaking of the berrier reef in this mooumer
could destroy the sand islets. Also, there are coral
predators, the "Seastars”, wnich arc the subject of
current congressicnal research projects for coatrol.
The Seastars are kpovn to bte on the Reservation recefs,
but so far have nct done extersive domage. ZPlasting
is thousht to be cne poszible couse of population
explosions of the Scastar which cauvse the reefl destruc-
tion.
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o is wi‘u}:i
vakien that eentrel o reafs be inclhwied o Tur as
'l;o protect {'-}:e Wirdks, ol o bbdtate A5 Lo those islands,
reele or sheuls thalt wvore suijest 0 ihe sovereigniy of the Kings,
Republic cnd Territory, i *L;hts and ﬁcwcrtignty are
with the Stute cof Hawuii--not the

the ressorably neeeseary avbbherity for the Rorer-

Section 5 of the Admiszien Aot enly reteincd avthority over re-
served territoriai londs Zov the waopogses staled dn tle Brecutive
Order. As to wny part of the reivae not previcusly subject to the
sovereignty of Lic 'i:.'i;r", Ropubliie, cud wnieh waes o part of the
Territory, the United Ztates n nave cexplebe Jwrisdiction and
cuthoxrity.

The uutnor‘*y for establishneab of the r01ube from "public lands'

in linveid dis pot the some as the gulbority of the Iresident to set

aside public ialaa in the b adjacent stabtoes. fine Territorial Aeg
of Apt 11 30, 1500, contaired two sschions that wers relied upon in
similar situations for authority.

Section 72 (31 Stat. 15h.5) peovided:

"That the laws of Nawall volatling o publie .1.':\\:‘.’5*.,
the setilemzat of boundaries, end the iscuvwce of pate
on land-comnicsion awards, oxcowl as chongod by this ﬁnv
shall continue i force untill Congrass shall obhorwl
provide. Taat, subjeet to tha suoroval of the President,
all sales, srants, leasen, and other disposilionz of Lhe
publizc domaln, and agrecmoeacs conceernlng the sone, aud
all frenchises zrented oy the Havaiian coverumont in
conformity wiih the laus of Mawuil botueen the soventh
day of July, eigateen hundred and ninety-ceisht, and the
tventy-eighth day of UCﬁL>vH"“, cighteen hundred and
ninety-nine, ave herceby ratified and confirmed. . . .
zented

‘Provided, Tunfa chall be cxeented froam the provisions
of this seciion all lands harctofore seb apart, o re-
served, by Executive Order, or orders, hy the Presidont

of the Unlted Gtates.”
And Scction 91 (31 Stat. 159) provided:
"That the public properity ceded srd transferved Lo

the United States by the Bepublic of Inusuii vader the
Joint resoluition of annexation, approved July aoventh,
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ighteen hundred opd ninatv-elsht, shell be and romain
in the possession off the Terrvitory of Haowuil, and chall
be m41nunLu'i, mennred, and cared for by it, at its owm
czpense, wnill colhemwrise provided for by Coopress, or
taken for the uses and purposes of the United States by
dirccﬁion of the President or of the Governor of Hawaii.

L - L]

Prior to the icsvance of lkecutive Order Ho. 1019 in 1903 the
Attorney Genaral had held that the President was, unﬂor the provisions
of the two scctions:

"authorized to take such land as he deems proper
for the uses and puruogus of the United States. (24
A.G. 600)

And the Department had similarly so rulzd in opinion dated July 17,
1899 (59 LD, _,u.)- !

The 1899 opinion was referred to in the submission 4o the Prasi-
dent.

Subseaquent to ths 1809 Crder, Secticsns T3 sud 9L of the YTervi-
torial Act was amended in 1910 (36 Stat. &47). Section 73 thon read:

"All Jends in the pessession, use, and contro‘ of the
Territory shall hereafter bg menaged by the cornissioner,
except such as shall be sect aside for Dd“&xﬁ narrasas s
hereinaficer provided; all seles and other dicpositicns of
such land shall te made by the conmisaicnar or undar his
direction, for whilzh purpose, if necessary, the land may be
transferred to his depariment frous cny other depart&enﬁ by
directicn of the governor, and sll patents and deoeds
such land shall issue from the coffice of the comiiss lonﬁr.
o » o Al orders setiing aside lzunds for forest or other
publiec purposes, or withdrawipg the samz, shall be mude by
the governcr, and lands while so set aside for svch purposes
may be ndnaged as may be provided by the laws of the Terri-:
tory. . . o

hnd Section Gl read:

"That, except as otherwise provrided, the public nroperty
ceded and transferred to the United Stuates by the Republic




of HNHawuil vnder the joint reseolutiocn . . . shsll be and
remain in the poesceorsion, vae, ond conbtrol of the Gorern-
ment of the Torpitovy of Lamwll. and shall be maintained,
nanaced and cared for vy it, 2t its owa expense, vatil
othervise provideod foe by Congr ,s, or tnken for the uses
and purposes of the United States by directicon of the
President or of the Governor of Jaunil, end any such
public proyparty so taken for the vses and purnoses of

the Unitcd States muyle restorod o Lt“ prrevious status
by direction of the Tresicdent; « « .

Section T3 was further amended by Act of Aumust 21, 1941 (55 Stat.
658) by addition of:

"+ s < the p”nviqlop* of this naragraph may also be
applied vhere the "publiec purposes' are the uses and pur-
poses of the United Btates, and lands while so set aside
may ba managed as may be provided by the laws of the
United States. « o o

There was a chonge of nane from tho Haweilon Tolands BlnCafdtiCU
to Hewmadian Tslands lational Wildlife Refupse on uuﬂy 27, JOwO, but
this Order ¢id not change the basic <dasiguaticn of purposc.

However, there was, in April 25, 1992, a Resolaution of the Foard
of Commissioners of Agriculture and Forestry that was adopied

"Deelaring the Haweiien Islands National Wildlife
Refuze a wildlife Befuge.

This was done pursuant to an agreemeni dated Decoimbor 27, 1951, between
the Fich gnd Wildlife Service and td Er,PJbo"-qL Toard of Coﬁﬁjun]OJO“”
of Apriculture and Forestry. The Resolubticn referred Lo Hegulation 15
of the Division of Fish and Game. We do not have 2 copy of that regu-
lation bubt do have a copy of a 1G98 revision as Regulaetion 2.

Pursuant to the 1951 agrecment the Territory of Haweii becams
‘the active mﬂﬂﬁ”eMOﬂb arency for ibe refups. This continuzed wntil
1063 when a BOFGW office was established on Cahu Island and inspoction
and enforcemont of the refuge area was resuned. At {his time vot
only verce the notive birds considered as subject to the refuge Jurls-
diction bubt migratory birds, seals and turtles as well, which appears
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to be derived fros the Territorial rofuze authority rather than
from Execultive Ouder Ho. 1010,

‘ron and aftor the 1910 amenduent o Section 9L, authority to
set apart public larnds was that of the Governor. ¥We do not find any
order by the Governor confiiming the 1952 refuge. ULowever, the sane
auvthority for the President cfiter 1210 is found in the amended See-
tion 91 as before, btub Beebica 73 s so amended in 1910 and 1941
apparently gave the Governor authority to witharaw Londs for both
Territorial and Upited States purposzs. T6 is doubtfud that the
1952 Resolution of the Board of Cummissioners can be established as
such a withdrawnl by the Governor for purprses of the Uhlted States.

The boundary of the State of Hawaiil in the Iceymard Islands has
never been established. It wvas avoided and has been avolded by
Congress ard the Adwinistrative Doparitments in the State Admission
Act. The extent of Hawuilan claims to soverelpnty over tha inter-
island wmters was the subject of a letter from the Decartuent of
Justice 4o the Chairman of the Subcommittee on Territorics and
Insular Affairs, dated Januvary 13, 1954 (Aprendix A, House Report
No. 88, 8ith Cong., 1lst Sess.), in which the problem was discunsed:

Y e e . There is sinilar Gowdi us Lo the woler arez
of the Territory. Tie Second Act of Komolimcha IXL
(1816G) and a Privy Council Resolution of 1850 accerted
Jjurisdiction over inter island channel wvaters, the
former even acserting the right by proelometion to
cxelwde foreign shieping, epparently indicating that
the waters wore regarded as inland rather thom merely
Territorial. Iowever, the statute vas rerealed by
section 1491 of ths Civil Code of 1052, and the Privy
Council resclution has been held to have lbeen uwltra
vires (Territory of Haowaii v. Lilivokeluni, 1h Hawaii
88, 1902). WNevertheless, the view has often been ex-
pressed that the inter island chanzels ramain part of
the Territory. In view of these doubts, it may be
desirvable o define the new State explicitly.”

This letter also stated that a confercnce was held beotween repre-
sentatives of the Departments of State, Interlor, Mavy, and Justice,
the Coast and Gecdetic Survey, the Civil Aeronautics Board, the
Bureau of the Budget, the Maritime Cormission and others, to dis-
cuss the general problem:
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"fhe cenferenve _-”0““cd To iid not
water area within the
but no speciflic dncisic
chould ba inclulel in the Siate. . . « The surzestion has
sonetimes been ncde thnt Lhe uwsusl rales for Toermitorial
mters might be libterelined in the case of Archinclagoes,
but the United States has not adepled such o policy.
Beriocus cuestions of policy, bhoth dcmeqtio end foreigm,
are invelved, wiiich GO not concern ihi s Departuent.
Domestically, whether the waters boiv&an the izlands were
Territerial suters or high seas woeuld determine, Tor
exanple, whether oy not inter islendé commoree were intra
state and co subject to local resudeticn. ternationally,
cuch guestions would he presented as vhother the Unitod
States were entitled to exclusive fishing in th;Sﬁ
vaters. In any case, there would be no richt to eyelwie
inﬁocc“t vanssage of Toreign merchent vescols, ujﬁe”s tha

hannels vere elaimed as inlond water, as vas appavently
donn by the Second fot of Kamsimerena IT1T. fGuo advanbogoes
thus gaired for our comnercial end navel o cxetlcns throum

-

ocut the world have been thouvght to ouwiweich eay defensive

wh Inkend that 1
vimeter shouvld be b;elﬁ&d,
s bo vhat water areo

disadventage resulting from: the restriction of cur ocwn
warginal belt. Your pronosed smendment cxuressly ndopts
+ 2-mlle rule 'th 10 a’ o= i ¥ traditions] i
the 3-mile rule, us adhering to the itienzl policy,

but dogs not specificolly den 1 with the ponsible clair

of the chammels as inltand waters, alihnugh I esasume that
you do not imtend to advence euch a elaim. If those
channele are not claimed as either iniend or Territerizl,
they will of course remain high seas, with the United

States having po special rights in them except
tent that there is an 'island shelf' in which an intore:
is claimed similar to that in the Coatinenizl Snel_. Sin:e
such a sh2lf area beyond Territorizl water:s is ouis *ﬁc
State houndari\u, there is no ocecaszion io rafer to it i

thiu act.
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Section 1, Article XIIT

of the 1950 draflt ¢f the Censtitution
for the State of Hawaii, descrit

157
cribed the new state:
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"Me State of Iavaii shall include the islards ani
territorial waterp horetolore constituting the Territory
of Yaymii."

I, R. Report Bo. 68, Bith Cong., 1st Sess., on ¥.R. 2535, Appen-
dix D (p. 85), sl o propoeced modification of the State Constitution
to conform the nev Stote bouwndaries to the intent of Coagress. This
proposal was included in the Tinal Statehood fict, P.L. 86-3, March 18,
1950 (73 Stet. &), Zection 7{b)(2), wiich rogquired an-clection in the
ncw State agreeing to the deacription:

"“The State of Yawaii chall eonsist of all the islands,
together with their zupurtensni reefs and territorizl
weters, included in the Territory of Hawail on the date
of ¢nactmant of this fiet, except the atoll Yuown as
Palmyra Islzud, tegether with Lts apopurtenant reefls and
territorial wvaters, but said stote shall not be decned to
include the Midway Islands, Johncton Island, Sand Ysland
(offshore from Johnston Tsland), or Hingman Iwef, to-
gether with their agpurtenant reefs and terriiorial
vaters. "

tla

The Gubmerged Lands et (43 U.S,C. 8 3301, ol seq.) is applicable
to the State of Haweii. Subrergzed lands includc only an area "three
geographical miles distont froa the coust line.” TCoast line" is
deseribed as "the lirns of ordinary low watsr elens that portion of

the coast wiich is in direct conbaoct with the open sea and the line
making the seawerd linmls of inland waters.” The torritorial smboers
are the area oub frcem the "ecoast line,"” which is the "portion of

the coust which is in direct contact with the open sea. . o "

H

e line moarking the seaward Linmit of inland saters oxiends
across bays and rivers not more than 24 miles across. See Convention
on the Territorizl Seca and the Coutiguons Zeone, 15 UST 1608, ¢t seq.

Or, a straight line dlong the seaward prejections of a "reck rumpart,”

1 Shalowitz, Shore and Sce Fourndaries, pp. 212, 213 and 214,

1

The determinaition of arens decipnated as ineluded withdn the
Haweiion Islands Resexvation has a direct relationchip to the Sub-
merged Lande arvcaz that the State of Hawvaii can cleim cince the Stato
hizs relied upon the heservaticn as the bazis for its territorial
clains.
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Another poss virbers nol within the

2y R e . s hyg e ks sae o e M o
S-milc ferrivon] 22, i Historic PBaya™ winich
eonsbitute & purt ol Ik mters ratihcr than High seas. See
Soolovite, Sheb Bousdaries, pp. 40-00. The iowai

nation of & : ig '“wpx:zule to these histovie baoy
vv& would nrovide Justilication for consldering thom as

L
waters’ Tor puvposes of the Hawaiian Islunds Reservatior
as chJ as the Torvitory ond State of Haweii.

Hoterial in the files shovus that the lIonwoiion Islends Hotiona
Wildlife Refuse has been considered to be Tsequired” lurds. Doview
of the 1&n<’is for purposec of the 190 Reveuue Sharing Aet (16 U.8.C.

T

4

(¥}
€ T15c) should he mode since that act refers to lovds "acouired in
Tfoe" thet ere within a "county." As te refuge lunde within the
State of Luweli, thoy arve within the City xnd CC»J.-V, of Monolulu.
Whethior the reluse inivﬁeuu is a fec title thourh is dcubtiul. A
definite ruling should ve made on this after the area of inlercst
of the United Statec is debermined.

The Wilderness Act, P.lL.

g 1131, ct seq.), 1‘el

=

, &
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:‘..
L'J
.,

161 Y

o c'cn:r'fz 1cd larnd and vnter areas wheo -i:zr'-: woter ores may be
diatinct and ownershiv os-vioewaters are.  Te stouuvio
stoates th & Je ho svoio:

"leaving no lands designated Tor preservation and pro-
. T
tection

and that:

>,j

a0 "ilder-

"o Pederal 1&1}6.5 chall be dosi
! chanter

ness areas’' cicept az p“ovided I
or by a subseguent ucL.

v

"ﬁn area off wilderness is further defined to
is chopber an area of undevelopad lederal
in{; its primeval charaeter and inllucnee

Subsection (e¢) of Section 3 of the Wilderness Act (1 5 .S. Y. B 1132)
provides for a review of every "romdless island" within the national

Lo
L]



Y

wildlife yefupges and come vences and o report on the svitability
for desirnetion of cuch dcinnds Tor proccrvabticn oy wilderness.

The prorosrd Iawalisn Islands Wildermess Area would include
all land end woler wurens of the roivgs except Tern Islond and the
dredged chanuel. ] , prefoen)

The stabutory authorizatien cvpcarsz to limit the proposal for
wildernenss area to lavpd areas. iwven cs to the laua arcas there is
pot a public lsnd cvmerszhip as in the 8 contiguous states but
rather a limited asvthority for ihe Psscrvalion Jor MNative Birds
created in 19C9 by Mxacutive Order Fo. 1019. Tnat authority is
the only authority retained by the Unitecd States as to any part of
the remaining reservation included in the State of Lawaili and prior
territory. There muy be some areas that are not territorial, but
this must ke resolved beiore any vwilderness area, even for the lands
of those ncn-territorial areas, could be utilized.

fnother procedure chould be concidered as en alternative as fo
areas pot within the State of Hawaii or its territorial waters -
Establishuont of a Coral Reefl Prescrve in coopcration wita the Gt
of Hawaii similor to the Fey Iargo Preserve (Murch A7, 1880, 25 ¥.R. 235
Procl. No. 3339, Suppl. to 16 U.S.C. “46i, note). “@ne Cuter Contiluvenbal
Sheli fct has beeu exbended to Hawsil and would encooamnss guch reol
areas as ware not vithin the 3-nile territorizl water arca of the
State. A ccoperative agreement for hoth State and Federal arcas wouvld
be necessary. ‘This would be a particularly decirable rrocedure if the
areca of the State of llawali and of the Refuge is Limited to three miles
from the low water line of the sand islands rather than the fringing
rcecefs.

-
-

ate

SUMARY

The Hawaiinn Iclands Resexrvaticn description ubilized the comconly
accepted names for certzin areas as shown on naps. The maps available
in 1509 apd atiached to the Ixeccutive Order represented the reels
around the sand islets as a part of the arese included.

The Reesolution foOr Annexation end Territorial Act did net specity
the area acquired from the Republic of Hawall or included in the Terri-
tory. Senate Rerort 16 invenioried cerisin of the islands alco by
nzoie and a brief description, but not ineluding cll of the areas nomed
in thz Fxecutive Order.
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The Dxecutive Order smc Haced ureon the interest of the United
States obtained Shroush tze Te:rr:r.it-a“i:--.l ceauicition from the Republic
and not by wn independcnt soverciin serted by the United Siates.

The cdnission 0" o sate off Immail did not resolve the prebhlem
asz to nmomed arear, b cornize and reouire the Stote Consti-
tution to be amended fo o include Yor coach orez of the Territoriasl
clain t"ﬂ tha rec ' \eﬂ with the 1L _:m nreat. The enclosed
or n'._ J,.'Lx enf‘logrz 3 . ~thin the reefs thereby were recosnized
'1 .,}10 ;.-m_le territoricl smtoers would extend

This recorniticn of reefs and lasoons as being a pert of the main-

land owvmership of the Gtote adonts the come volicey that has been nd-
rministrotively and Jjudicially recomized by the Territory as vell as
by the United States In osher reel areas of the Raweilflile,

!‘."il‘b R 'I.*‘ "‘ctm"c:‘“".re?." elleative to the Teryiterial,
' 1 meutive Crder

desirmasion ol t‘;f* 1 inn 1" L1 ZJ.: ::m'v-. vlon e 1 ....w";:,. = 2o mazh

Sersitorisl mres of Ilnnd and dolond witiers 23 uore rastuired

pee o g s d TR S e
prsbestion ol the bixgs waLIve Lo the roted argnn,

Mis reco:
Poynblic and X

ilosb ot Loe native Diyds are
sugcennnee, and tho fish are mosi
shallew lazooy ghd ohoal drgy
e {he.noaturel reproduciion Luiig

smmller Ilzh nch o ecumon on the Chen S

woeen their

+ho
b2

el

-t o

The reefs cro casewsinl te mrenervation c:3" the send fxclets uvpen
Poarl and Hermes Seed 'm(‘ Urench Srifyce Shonis. & 1o protect
the reefs Trem durmase or decstruction is 2 nec o ihe recer-
vouion jucicdiction. Toe Tecent cur - , floska
recornizes the cubnority of 4he United States to reserve auvnority
over inland water arens for wildiile yurpooes.

The extent of cach ar ouid e ascertained ond made vermonent !
by apreenent with the Stute ol v 253 & pounduary loscidon.  Toe i
areis t*mr‘ should be oh fcizl [ . ©hie Feser- ;
vation., Tae lourdaries of the reel zrcas should te ectao ‘"'1"" &t a

b
i) > i B = a2 = £ o o
o=-Cuthon depeh in conformity with the usual pracltices Ior extonding
conotul boundaries neross voys, river moutss wnd Iinlend dotied sher



The aulhority to repsuvlate the reservation cren under the Federal
Bxecubive Orders of 1907 ond 1940 is limited to rnative birds. This
doec not include ihe coenls or green twrtles, withcouzh these species

may indirectly bereiit Jrom the reg uldu*onv Zor vrotection of the
bizd life.

The Wilderness Aci is not an arpropriate nuthority for extension
oL “ede“"l contrel over the feservabtion. The Inwaiion Islands were
rever vunlic lands of the United Siates, and the Vilderyrness Act
rel erence to islends witiidn the refuge syscer ig res crosd enouga
to ineclude the reers und inland wvater areas of the Hawaiian Islonds
rescrvation -- and it ic those areas zrnd the seols, turtles and fish
in then that the wilderness proposual wms intended to vrotect.

The State of Hawaili retains the residuzl jvrizdiction over the
Recervation and has, in the territorial Lc“ioﬁ, declzred the Jand and
wvater areas to be a territorial reluse protecting tue seals, turtles
and fifnerﬁ Ve do not Xmow whether this ctatus hos been rebained
oiter cootehocd. The Jt”ue should ue ﬂrcv“ilod ugon ecither to make
zuch redure stofhuw rpersisnent or to celde cuch Twriher interests to
tie Unlted Stotes s vil) veomit the e-UJu_i:L/~1t cf o wildlife
refure Tor protection ol cil resources oL Lne areLn.
& ing ceoauvired londs Tor the

sbomud,ao roviewed ang if
tote isg 3du oviained, the
EOa innplicaile to T*
figt anmended s

Me status ol the Deservation 2s be
purposes of the 1064 Revenve Shorinz Act
furtaer cession of authority frem the &t
Revernue Sharing Aot cnould e debterwr

1imited interest held by the United Zin
as to exclude the liawailen Islands Beserva
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