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DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50 CFR Part 17 

Endangered and Threatened Wildlife 
and Plants; Proposed Listing of 
Mackside Date as Threatened 

AGENCY: Fish and Wildlife Service, 
Interior. 
ACllON: ProDosed ru!e. 

SUMMARY: The Service proposes to list 
the blackside date (Phoxjnus 
c~/&erIan~ensjs] as a threatened 
species under the Endangered Species 
Act of 1973 (Act). as amended. 
Historically: thii.fish likely inhahited 
many small cool-water streams in the 
upper Cumberland Rivers system in 
southeastern Kentucky and northeastern 
Tennessee. However, primarily due to 
the impacts of siitation from coal mining 
prior to adoption of current regulations, 
silviculture, agriculture, and road 
construction, and the impacts of 
unregulated acid mine drainage and 
impoundments, the species is now 
restricted to short stream reaches (an 
estimated total of 14 stream miles) in 30 
streams. 

Most of these streams are now 
threatened by many of the same factors 
that caused the species’ original decline. 
Comments and information pertaining to 
this proposal are sought from the public. 
DATES: Comments from all interested 
parties must be received by July 21, 
1986. F’ublic hearing requests must be 
received by July 7,1986. 
ADDRESSES: Comments and materials 
concerning this proposal should be sent 
to the Field Supervisor, Endangered 
Species Field Station, U.S. Fish and 
Wildlife Service, 100 Otis Street, Room 
2.24, Asheville, North Carolina 28801. 
Comments and materials received will 
be available for public inspection, by 
appointment, during normal btisiness 
hours at the above address. 
FOR FURTHER INFORMATlON CONlAClT 
Richard G. Biggins, Endangered Species 
Field Station, U.S. Fish and Wildlife 
Service, 100 Otis Street. Room 24. 

Asheville, North Carolina 28801 (704/ 
259-0321 or FTS 672X).321]. 
SUPPLEMENTARY INFORMATION: 

Background 
The blackside date (Phoxhus 

cumberlandensis) was discovered in 
1975 (a few misidentified specimens 
from old collections have now been 
found) and described by Starnes and 
Starnes (1978) This fish inhabits 
&barns on both public and private 
property in the upper Cumberland River 
drainage (primarily above Ctimberland 
Falls) in Pulaski, Laurel* McCreary, 
Whitley, Knox, Bell, Harlan, and Letcher 
Counties, Kentucky; and Scott, 
Campbell, and Claiborne Counties, 
Tennessee; where it inhabits small (7 to 
15 feet wide) upland streams with 
moderate flows. 

The extent of the blackside date’s 
historic distribution is unknown, but 
available records show that it has been 
extirpated from at least ten streams 
(O’Bara 1985). Starnes (1981) reported 
that, based on his physical habitat 
evaluation, it may have existed in at 
least 52 other streams, but was 
eliminated before it was discovered in 
these waters. Presently, it is known from 
a total of only about 14 stream miles in 
30 separate streams (O’Bara 1985). 

The areas of Kentucky and Tennessee 
fnhabited by the fish are rich in coal 
reserves and forest resources. It is 
believed that impacts associated with 
the development of these resources has 
caused the loss of many blackside date 
populations. Harker et aI. (198Oa) stated 
that many streams in the upper 
Cumberland River Basin have been 
affected by acid mine drainage. This 
report further stated that the major 
source of pollution in the area is the 
excessive siltation associated with strip 
mining, highway construction, and poor 
land use. Future mining of the area’s 
coal reserves if not conducted in 
accordance with all existing regulations, 
increased silvicultural and agricultural 
activities, road and bridge construction, 
and other activities that are not 
conducted with the welfare of th& 
species in mind are expected to further 
threaten the species. 

The blackside date is listed by the 
‘Kentucky Nature Preserves Commission 
(Harker et a/. l986b] as a “threatened 
(endemic]” species and by the 
Tennessee Heritage Program of the 
Tennessee Department of Conservation 
as “endangered.” This small fish (less 
than 3 inches long) has a single black 
lateral stripe, a green/gold back with 
black specks, and a pale or sometimes 
briIliant scarlet belly (Starnes and Etnier 
1980). The fish’s fins are often bright 
yellow with metallic silver surrounding 

the base of the pelvic and pectoral fins. 
The species is generally associated with 
undercut banks and large rocks and is 
usually found within relatively stable, 
well-vegetated watersheds with good 
riparian vegetation (Starnes 1981). 
Stable watersheds heip maintain cool 
temperatures and minimize silt to the 
benefit of the species. O’Bara (1985) also 
found that the fish’s presence was 
apparently closely correlated with 
healthy riparian vegetation where 
canopy cover exceeded 70 percent and 
with stream flows that were of sufficient 
velocity to remove silt from areas just 
downstream of the riffles. The fish was 
not found in low gradient silty streams 
nor in high gradient mountain 
tributaries. The blackside date spawns 
in May and June and is thought to feed 
on algae, detritus, and sometimes 
insects (Starnes 1981) 

On December 39,1982, the Service 
announced in the Federal Register (47 
FR 58454) that the blackside date, a1or.g 
with 148 other fish species, was being 
considered for addition to the List of 
Endangered and Threatened Wildlife. 
On May 1,1984 (received by the Service 
May 18,1984), Mr. George Burgess, 
Secretary-Treasurer of the Southeastern 
Fishes Council, submitted a petition to 
list the species as threatened. The 
Service reviewed the petition and in the 
Federal Register of September 4,1984 
(49 FR 34878), announced its finding that 
the information submitted was 
substantial in indicating the petitioned 
action may be warranted. On January 4, 
1985* the Service notified Federal, State, 
and local governmental agencies and 
interested parties of its review of the 
species’ status. That notification 
requested information on the species’ 
status and threats to its continued 
existence. Nine responses to the January 
4,1985, notification were received. 
Support for some measure of protection 
for the fish was contained in four letters, 
four letters outlined potential impacts on 
agency programs, and five letters 
commented on specific threats. 0~ July 
18.1985. the Service nublished a notice 
in the Federal Registir (50 FR 29236) 
concluding that the petition to list the 
species received from Mr. George 
Burgess on behalf of the Southeastern 
Fishes Council was warranted but was 
precluded from immediate proposal 
because of other pending actions to list. 
delist$ or reclassify species. 
Summary of Factors Affecting the 
Species 

Section 4(a)(l) of the Endangered 
Species Act (18 U.S.C. 1531 et seq.) and 
regulations (SO CFR Part 4241 
promulgated to implement the listing 
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provisions of the Act set forth the 
procedures for adding species to the 
Federal !ists. A species may be 
determined to be an endangered or 
threatened species due !o one or more of 
the fi-.e factors described in section 
J[a)(l). These factors and thei; 
appiication to the blackside date 
[i%o.~~‘.vus cumber/andemis) are as 
hollows: 

A The present or threatened 
+st.wction, moa’i.ficatian, or curtuilment 
of /!s I~obitut or range. As the blackside 
date was not discovered until 1975 and 
rpltitively few historic fish collection 
rs?cords exist for the Upper Cumberland 
F iver Basin, !?e extent of the species’ 
~~S~*-IVIC rdi:ge and the number of 
pop~~l~~ions that may have been lost are 
zot hnowr,. -WJwever, based on 
dv;!ilable data. it can be conciuded that 
the species total distribution and the 
size of the extant population has been 
substantially diminished. Starnes (1981) 
sdrnpled 168 upper Cumberland River 
Basin streams and reported the fish from 
oniy 27 streams. He concluded, based on 
the physical habitat requirements, that 
the fish could have been eliminated from 
.qt least 52 other waters before the fish’s 
existence was known. O’Bara (1985) 
surveyed 193 upper Cumberland River 
Bdsiz sites and reported the species 
prc:sen! in 30 streams and extripated 
fr,Jrn 10. Most of the 30 extant 
Fopuiations are impacted by siltation or 
same ot52r factor that seriously limits 
the popiilation’s size and vigor. As a 
rcqult oi limtting factors, O’Bara (19a5) 
estirn;+ied that the fish now inhabits a 
iota1 of about 14 stream miles in the 30 
SG edms. and he considered only 9 
sirearns (about a stream miles] to 
contain healthy populations. All the 
populations inhabited more than I 
stream mile, and some were limited to 
just a few hundred yards and were 
represented by the collection of only one 
fish (O’Bara IgaS). 

l’he upper Cumberland River Basin is 
rich in coal reserves and forested lands, 
and development of these natural 
resources with associated road and 
b; i&e construction has been extensive 
and can be expected to continue. The 
most frequently cited threat (O’Bara 
1985] was coal-mining related problems, 
followed in order of threat by logging, 
road construction. agriculture, human 
development, and natural low flows. 
Only one of the streams described by 
O.Bara (19a5) was not threatened by 
some factor. Unless the needs of the 
species are considered so that the 
impacts from these and other threats 
can be minimized, the loss of blackside 
date populations will continue. 

For proper evaluatioti of these threats. 
it should be noted that the Service has 
issued a no-jeopardy biological opinion 
under Section i’ of the Endangered 
Species Act for the State of Kentucky’s 
and the Federal Office of Surface 
Mining’s coal mine regulation program. 
Al!hough no final determination could 
be made until and unless the blackside 
date were listed and a consultation 
undertaken, the Service has no evidence 
that mining activities conducted in 
accordance with State and Federal 
regulations are a threat to the species. 
Rather, past unregulated activities have 
contributed to the decline of the 
blackside date and current activities not 
in compliance with appropriatb 
regulations may be a threat to the 
species. 

B. Overutiiization for commercial, 
recreational scientific, or educatioaaI 
purposes There is no history of this 
factor being a problem for the bfackside 
date, However, because of the interest 
in the species expected to be generated 
by the listing process, the Service is 
concerned that this problem may arise 
in the future. To help minimize this 
threat, the Service has not proposed 
critica habitat as this action requires 
delineation of the species’ specific 
habitats (see ‘6Critical Habitat” Section 
of this rule). 

C. Disease or predation. There is no 
evidence of threats to this species from 
disease or predation. 

Ill. The inadequacy of existing 
regufctory mechanisms. Both the State 
of Tennessee and the State of Kentucky 
prohibit taking this fish for scientific 
purposes without a State collecting 
permit. Federal listing would provide 
additional protection by requiring 
Federal permits for taking the fish and 
by requiring Federal agencies to consult 
with the Service when projects they 
fund. authorize, or carry out may affect 
the species. 

The Service has carefully assessed the 
best scientific and commercial 

E. Other naturaI or manmade factors 
affecting its continued existence. The 
southern redbelly date (Phoxinus 
erythrogaster) is not a native to the 
upper Cumberland River Basin but is 
now present in many basin streams. 
Starnes and Starnes (1981] suggested 
that this fish “may have displaced the 
blackside date to some degree in some 
of those steams that are less upland in 
character.” They found that the redbelly 
date had become established in areas 
where the water and habitat quality had 
been altered to create warmer and more 
turbid conditions. However, they stated 
that the blackside date seemed able to 
persist in the better quality habitats. 

information available regarding the past, 
present, and future threats faced by this 
species in determining to propose this 
rule. Based on this evaluation, the 
preferred action is to !ist the blackside 
date (?hoxinus ctiK!wrlaEdensis) as a 
threatened species. Although specific 
historic records are lacking, available 
data from habiLat evaluations indicate 
that this fish once iike!y inhabited many 
small cool-water streams throughout 
much of the upper Cumberland River 
Basin. Ho.wever, the species is now 
known to exist in only about 14 stream 
miles in 30 separate stream. The many 
factors that brought the species to this 
condition are still threa?ening it, 
Because of the number of populations in 
existence, it is unlikely the species will 
become extinct in the forseeabl: future. 
Therefore, endangered species status is 
not appropriate. The reasons for not 
proposing criticai habitat are discussed 
in the ‘Critical Habitat” section of this 
rule. 

Critical Habitat 

Protection of this species’ habitat will 
also be addressed through the recovery 

Section 4(a)(3) of the Act, as amended. 
requires that to the maximu.m extent 
prudent and determinable, the Secretary 
designate any habitat of a species which 
is considered to be critical habitat at the 
time the species is determined to be 
endangered or threatened. The Service 
finds that designation of critical habitat 
is not prudent for this species at !his 
time. Although take of the blackside 
date is presently not known to be a 
problem, the species could be vulnerable 
to this threat. The fish inhabits very 
small (i’ to IS feet wide) streams, 
occupies only short stream egments 
(most less than 1 mile), exists in small 
numbers in these stream reaches, and is 
known from only nine healthy 
populations. Most of the inhabited 
stream reaches are easily accessib!e by 
road. Because of potential and preceived 
conflicts with coal mining activities, 
substantial notoriety may develop from 
this proposed rule and subsequent 
Federal actions. Therefore, in light of 
these factors, the Service believes that 
publishing maps and text detailing the 
location of the blackside date’s specific 
habitat and constituent elements of that 
habitat, as required for any critical 
habitat designation, would increase the 
species’ vulnerability to illegal taking 
and/or vandalism, further threaten the 
species, and increase the law 
enforcement problem. All appropriate 
local, State, and Federal agencies and 
governmental officials will be notified of 
the location and importance of 
protecting this species’ habitat. 
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process and through the section 7 
jeopardy standard (see below). 
Therefore, it would not be prudent to 
designate critical habitat for the 
blackside date at this time. 
Available Conservation Measures 

Conservation measures provided ko 
species listed as endangered or 
threatened under the Endangered 
Species Act include recognition, 
recovery actions, requirements for 
Federal protection, and prohibitions 
against certain practices. Recognition 
through listing encourages and results in 
conservation actions by Federal, State, 
and private agencies, groups, and 
individuals. The Endangered Species 
Act provides for possible land 
acquisition and cooperation with the 
States and requires that recovery 
actions be carried out for all listed 
species. Such actions are initiated by the 
Service following listing. The protection 
required of Federal agencies and the 
prohibitions against taking and harm are 
discussed, in part, below 

Section 7[a) of the Act, as amended, 
requires Federal agencies to evaluate 
their actions with respect to any species 
that is proposed or listed as endangered 
or threatened and with respect to its 
critical habitat, if any is being 
designated. Regulations implementing 
this interagency cooperation provisions 
of the Act are codified at 50 CFR Part 
402, and are now under revision (see 
proposal at 48 FR 299% June 29,1963). 
Section 7[a)[4) requires Federal agencies 
to confer with the Service on any action 
that is likely to jeopardize the continued 
existence of a proiosed species or result 
in destruction or adverse mndification of -~-- --- 
proposed critical habitat. If a species is 
listed subsequently, section 7(a)(2) 
requires Federal agencies to ensure that 
activities they authorize, fund, or carry 
out are not likely to jeopardize, the 
continued existence of such a species or 
to destroy or adversely modify its 
critical habitat. If a Federal action may 
affect a listed species or its critical 
habitat, the responsible Federal agency 
must enter into formal consultation with 
the Service. Federal activities that could 
impact the species and its habitat 
include, but are not limited to, the 
following: issuance of permits for 
surface mining, abandoned mine land 
reciamation, road and bridge 
construction, and timber management 
on Federal lands. It has been the 
experience of the Service, however, that 
nearly all section 7 consultations are 
resolved so that the species is protected 
and the project objectives can be met 

The Act and implementing regulations 
found at 50 CFR 17.21 and 17.31 set forth 
a series of general prohibitions and 

exceptions that apply to all threatened 
wildlife. These prohibitions, in part, 
make it illegal for any person subject to 
the jurisdiction of the United States to 
take, import or export, ship in interstate 
commerce in the course of commercial 
activity, or sell or offer for sale in 
interstate or foreign commerce any 
listed species, It also is illegal to 
possess, sell, deliver, carry, transport, or 
ship any such wildlife that has been 
taken illegally. Certain exceptions apply 
to agents of the Service and State 
conservation agencies. 

Permits may be issued to carry out 
otherwise prohibited activities involving 
threatened wildlife species under 
certain circumstances. Regulations 
governing permits are at 50 CFR 17.22, 
17,23, and 17#32. Such permits are 
available for scientific purposes, to 
enhance the propagation or survival of 
the species, and/or for incidental take in 
connection with otherwise lawful 
activities. For threatened species, there 
are also permits for zoological 
exhibition, educational purposes, or 
special purposes consistent with the 
purposes of the Act In some instances, 
permits may be issued during a specified 
period of time to relieve undue economic 
hardship that would be suffered if such 
relief were not evailable. 
Public Comments Solicited 

The Endangered Species Act provides 
for a public hearipg on this proposal, if 
requested. Requests must be filed within 
45 days of the date of the proposal. Such 
requests must be made in writing and 
addressed to Mr, Warren T. Parker, 
Field Supervisor, Endangered Species 
Field Station, U-9. Fish and Wildlife 
Service, 100 Otis Street Room 224. 
Asheville, North Carolina 28601. 
National Environmental Policy Act 

The Fish and Wildlife Service has 
determined that an Environmental 
Assessment, as defined under the 
authority of the National Environmental 
Policy Act of 1969, need not be prepared 
in connection with regulations adopted 
pursuant to section 4(a) of the 
Endangered Species Act of 1973, a5 
amended. A notice outlining the 
Service’s reasons for this determination 
was published in the Federal Register on 
October 25,1983 (48 FR 49244). 
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List of Subjects in 50 CFR Part 17 amend Part 17, Subchapter B of Chapter 2. It is proposed to amend 8 17,11(h) 
Endangered and threatened wildlife, I, Title 50 of the Code of Federal by adding the following, in alphabetical 

Fish, Marine mammals, Plants Regulations, as set forth below: order under “FISHES’, to the List of 
[agriculWe). 1. The authority citation for Part 17 Endangered and Threatened Wildlife: 

Proposed Regulations fiomulgation 
continues to read as follows: 

Authority: Pub. L. Q3-205,87 Slat. 884: Pub. 
5 17.11 Endangered and threat&ed 
wildlife. 

PART 17+AMENDED] L.Q4-359,!3oStat. 91% Pub.L. 95-632.92StaL e + , , l 

3751: Pub. I. !36-159: 93 Stat, 1225; hb. L. W- 
Accordingly9 it is hereby proposed to 3~14.96Sk4.1411(16 U.S.C. 153letseq.l. [h) l l + 

Oace. blacks&. . FMwfu~cumbe~andensis . . . . U.S.A.(TN.KV) . . . . . . . . . . Enhr.3 T .,........ .,. NA NA . . . . . . . 

Date& btay 6,1966, 
Susan Recce. 
Acting Assistant Secretary for Fish and 
Wildlife and Parks. 

[FR Dot. 86-11364 Filed 5-2~86: 8~5 am] 
BILLING CODE 431~95-w 
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