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Title 50—Wildlife and Fisheries

CHAPTER I—UNITED STATES FISH AND
WILDLIFE SERVICE, DEPARTMENT OF
THE INTERIOR

PART 17—ENDANGERED AND
THREATENED WILDLIFE

Amendment Listing the Grizzly Bear of the
48 Conterminous States as a Threatened
Species

Buackground.:

On February 14, 1974, the Fund for
Animals, Ine., petitioned the Depart-
ment of the Interior to list the grizely
bear (Ursus grctos Rorribilisd) of the
conterminous 48 States of the United
States ns-an endangered species. This
petition, and accompanying supportive
data, were examined by Fish and Wild-
life Bervice biologists who determined
that the Fund for Animals, Inc. had
presented substantial evidence to war-
rant a review of the status of the grizzly
hear in the conterminous 48 States. Mo-
tice to that effect was placed in the
Feperal ReEcISTER on March 29, 1974 (39
FR 11611). Simultaneously, the Gover-
nors of the States of Colorado, Idaho,
Montana, Washington, and Wyoming
were notified of the review, and were
requested to supply data on the status
of the specles In their States.

As n result of this review, the Director
found that there were indeed sufficient
data to warrant a proposed rulemalk-
ing that the grizely bear of the 48 con-
terminous States be listed as a threat-
ened species. This proposed rulemalking
was published in the FepErAL REGISTER
on January 2, 1975 (40 FR 5-7). Inter-
ested persons were Invited to submit
written comments on the propdsal to
the Director (FWS/LE), United States
Fish and Wildlife Serviece, Post Office
Box 19183, Washington, D.C. 20036, no
later then LIarch 3, 1975.

Summary of Comments:

The 545 comments received may be
summerized as follows, with some per-
sons advocating mora than one position:

(1) Elght persons opposed any list-
mgt at all on the grounds of insufficlent
data.

(2} Three persons opposed any listing
of the Bob Marshall grizzly bears, but
favored listing all other grizely bears
as either threatened or endangered.

{3} Fifteen persons completely sup-
ported the proposed rulemalking,

(4} Four hundred twenty-one persons
opposed any sport hunting of a threat-
ened specles,

(5) Three hundred ten persons op-
posed allowing depredating grizzlies
be taken on Federal lands, .

(6} Four hundred twenty-one persons
fovored lsting the “Lower 48" grizsly
bear as an endangered specles rather
than as & threatened species,

(7) It was also supgested that the pro-
posad rules be clarified so as to eliminate
any implication that Montana-regulated
sport hunting would be allowed im
Glacler Mational Park.

(8) It waz sugeested, because prizgdy
bears from the Bob Marshall Ecosystem
frequently roam outside the ecosystem,
that bears taken in adjacent areas he

FEDERAL

RULES AND REGULATIONS

included in the 26-bear annual quota for
the Eob Marshall Ecosystemnt.

{9} Finaly, it was suggested that the
period for reporting human defense, hu-
man safety, or depredation-control,
takings of grizzly bears be shortened
from 30 days to 5 days in order to dis-
courage concealment of the facts of such
takings.

The Director has considered the ahove
comments as well as the evidence ac-
companying such comments. The Direg-
tor has also considered other information
obtained by the Service both before and
after the proposed rulemaking. Taken
together, the evidence as a whole indi-
cates that the grizzly bear of the 48 con-
terminous States should indeed be listed
as a threatened species, for the reasons
discussed hereafter.

Discussion:

The Endangered Species Act of 1973,
(16 U.B.C. 1533(a) (1)), establishes the
following eriteria for determining
whether a species should be listed as &
threatenied specles:

(1) the present or threatened destrue-
tion, modification, or curtailment of its
habitat or range;

(2} overutilization for commerclal,
sporting, scientifie, or educational pur-
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(3) disease or predation;

(4) the inadequacy of existing regula-
tory mechanisms; or
. (5) other natural or manmade factors
affecting its continued exdstence.

Bpecifically, with repard to the grizzly
bear of the conterminous 48 States, pres-
ent evidence suggests that conditions (13,
(2), (43, and (5) are pertinent. One or
more of these conditions are afecting
edch of the remaining grizzly bear popu-
lations in each of the named ecosystems
as well as in the remainder of the con-
terminous 48 States. Major factors in-
clude, but are not limited to, the follow-
IDE‘

(1) Present or threatened destruction,
modification, or curtailment of habifat
or range.

(a) The range of the grizzly bear,

which at one time was much of the west~
ern United States, is now confined to 1so-
lated regions in IMontana, Idaho and
Wyoming.
(b) Timbering practices and trail con-
struction in areas where these bears still
occur have resulted in the building of
numerous access roads and trails into
areas which wers formerly inaccessible.
This has resulted in making the bears
more accessible to legal hunters, illegal
poachers, human-bear conflicts, and
livestoclk-bear conflicts.

(2) Overutilization jor commercial,
sporting, sclentific or educational pur-
poses. Many persons consider these bears
gz dangerous vermin, and this attitude
results in a continual loss of animals
through indiscriminate illegal killing,
Other bears are taken rezularly in con-
trol operations, because they are con-
sidered a threat to human safety, and
still othets are lost hecause of livestock
depredations on public and private
lands. .

(3) Disease or predetion. This factor
iz not applicable to the grizely bears of
the conterminous 48 States.

(4) The inadequacy of cxistng regus=
latory mechanisms.

There appear to be certaln paps in the
selentifle information relating to prizely
bears, Speclifically lacking are bottor

. data on habltat condition and cnrrying

capacity, total numbers, annunl repros=
ductlon and mortality, and most im-
portantly, annunl turnover and popula-
tion trends. This lack of Information
greatly hinders the present manppement
program for grizzly bears and mokes
such propram an inadequate repulatory
mechanizm for protecting the bears,

(5) Other notural and monmade fae-
tors affecting its continued survival,

{a) In two of the three areas whero
grizzly bears still ocour, the benars are
izolated from other populatlons so that
they canmot be reinforced, elther penet-
ically or by movement of indlvidunl
bears.

(b Imcressing human use of Yellow-
stone and Glacler MNationnl Parks, as
well as Mvestock use of surrounding no-
tional forests, will exert Incrensing dotrl-
mental pressures on prizely bears unless
management measwres fovoring the
specles are enacted.

However, despite the above probloms
facing the grizzly bear in the contor-
minous 48 States, this specles 13 botter
regarded as threatened rather than on-
dangered. The Endangered Speoles Ack
of 1973 defines an “endangered specles”
as o specles which is in debpor of ex-
tinction throughout all or o slpnificont
portion of its range, The grizzly bear in
the conterminous 48 States nt one time
oceupied suitable habitat in much of the
western United States, but Iz now con-
fingd to o relatively small aren in Mon-
tana, Wyoming, and Idaho. Nevertholess,
reduction In rebpe occcurred mostly In
the 18th Century during the wesbtward
advance of clvilizatlon, There hns been
no sipnificant reduction In the range of
the prizzly bear In the past half century,
and the population in the conterminous
48 States 1s not In danper of extinotion
in its present range.

The Act deflnes o “threntencd speoles™
as one which is likely to bocome an on-
danzered specles within the forcseenblo
future throughout all or o slgnifleant
portion of its range. The Fish and Wild-
life Service Is convinced that the prob-
lems ouflined nbove facing the prisely
bears of the 48 conterminous Stntes
could render this specles endangered
within the foresecable future throughout
its range, and therefore, the speeles
presently quelifles for threatened status,

With respect to location, tho prizely
bepr of the 48 conferminous States oo=
ecurs almost entirely In three “ecosys-
tems.” These pre: the Selway-Bitterroob
Ecosystem (Clenrwater MNationnl Forest,
the Belway-Eltterroot Wilderness Aven,
and the Salmon River Breaks Primitive
Aren); the Bob Morshall Ecosystem
{(Flathead Natlonal Forest, Bob Maor-
shall Widerness Aren, Misslon Moun-
tains Primitive Aren, and Glecler No-
tlonal Park) ; and the Yellowstone Eco-
system (Yellowstone Natlonal Park,
Grand Teton Mational Park, Teton -

tional Forest, that part of Shoshone Na-
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tonal Forest north of Wind River, that
part of Targhee National Forest east of
U.S. Highway 20, that part of Gallatin
HNational Forest south of Intersiate
Highway 80, and the Beartooth Primitive
Area). The regulations of this rulemak-
ing are desipmed fo insure the specles'
conservation in all three of these eco-
systems, and to protect any members
of the species ocowrring elsewhere in the
48 conterminous States.

With limited exceptions for public zo-
ological parks and Federal or State em-
bployees engaged in sclentific activitles,
the regulations prohibit nearly all im-
portation, exportation, transportation,
or sale of the lower 48 grizzly bear. They
also place significant restrictions on the
taking of such species.

In general, grizzly bears of the 48 con-
terminous States may not be taken ex-
cept in defense of human life, or to re-
move demonstrable but non-immedliate
threats to human safety, or to prevent
glgnificant depredations on livestock
lawfully on the premises. All such tak-
ings must be reported in writing to the
Service's Division of Law Enforcement,
and to appropriate State officials, within
& days after they occur. (The 30-day
reporting period of the proposed rule-
making has been reduced to 5 days in
light of public comments that a 30-day
period could lead to concealment of such
takings) In addition, takings to remove
demonstrable but non-immediate threats
to human safety, or to prevent slgnifi-
cant depredations on livestock lawiully
on the premises, can be performed only
by Federal or State employees, and only
after reasonable efforts to live-capture
and release unharmed in & remote ares
the bear involved have Iailed.

Federal or State employees may alsp
take bears for scientific or rezearch pur-
poses, but such taking is limited to pur-
%umg. capturing, or collecting grizly

BATS,

Finally, grizzly bears in the Bob Mar-

ghall Ecosystem (excluding Glacler Na-
tional Park) may, under certain cir-
cumstances, be hunted in accordance
with Montans, law. However, the present
repulations make clear that there will be
no sport hunting in the Glacier National
Park porfion of such ecosystem, In re-
sponse to public comments, an ambipuity
of the proposed rules has bHeen elimi-
nated by expressly providing that the
reguilations of the National Park Serv-
ice shall govern all taking of erizzly
bears in National Parks,
- With respect to sport hunting else-
where in the BEob MMarshall Ecosystem,
such taking is in accord with § 3(2) of
the Endangered Species Act of 1973 (16
T.S.C. 1532(2)), which provides for
regulated taking “in the extraordinary
case whers population pressures within
& given ecosystem canmot be otherwise
relieved.”

The Bob Marshall Ecosystem Is just
such an ecosystem. First of all, its grizzly
bear population is large enough that
bears are now wandering into settled
areas where they threaten human safety
and commit significant depredations on
legally present lvestock, Thus, grizzly
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bear populntion pressures definitely exist
in the Bob Marshall Ecosystem.

Moreover, grizzly bears are large, ag-
gressive, and sometimes dangerous ani-
mals. They are also quite mobile and
difficult to capture. Therefore, live-
trapping and transplanting is simply too
dangerous and too expensive to.be used
with sufficient frequency to relleve the
above. population pressures. A limited
amount of repulated taking is necessary.

‘This regulated taking can be two types,
(1) the isolated taking of specific nul-
sance bears, and (2} seasonal spork
hunting. The isolated taking of nulsance
bears, while necessary in plven Instances,
is not sufficient to prevent numerous dep-
redations and threats to human safety.
This is hecause the occaslonnl taking of
one bear does not create a fear of man
among the grizzly bear populnton in
general

By contrast, o regulated sport hunt,
will create nn adequate fearof man. Ina
sensonal sport hunt, bears are exposed to
relatively large numbers of humans for
a limited perlod of time, and consequent-
1y learn to avold all arens where humans
are encountered. It i3 this aveldoance of
mean which will reduce numerous depre=-
dations and threats to human sofety.

Thus, in the Bob Marshall Ecosystem,
population pressures require a limited
amount of repulated taking, and the best
system of such taking is to combine
limited taking of speclfic nuisance bears
with a closely repulated sport hunt,

It 1s, of course, Important to Insura,
that the total number of bears killed
from sport huntlng and other causes Is
strictly controlled. As evidenced by the
following letter, the Montann Depart-
ment of Fish and Game has agreed that
all sport hunting in the Bob Marshall
Ecosystem will be stopped In any year
where the totnl number of bears killed
for whatever reason—defense of human
life, nulsance control, other taking, and
sport hunting—reaches 25 bears for that
Fear.

BTATE OF LIONTAIA,
DErARTMENT oF Fisit avo Garre,
Helena, Sfone,
Mr. Ly A. GREENWALT,
Director, Fish and Wildilfe Service,
Washington, D,
Noveumen 26, 1073,

Dean Lrzwy: In the interest of malntain-
ing an effective and harmonlous program of
grizzly bear manppement ond In order for
the U.8. Department of Interlor to find in-
ndvisablo and unnecessary the placing of any
restrictive federal regulntions on prizzly bear
in the Bob MMorshall ccosystem, tho Montann
Fish and Gamo Commiesion has developed the
Tollowing program:;

{1} That the moximum number of pgriczly
bear to be removed annually from the Bob
Marghall ecosystem will not exceed 25. Our
records shotr that thoe averopo annual take
from this population slmeo 1067 hos beon
28 and ot this Hime 1t 13 felt that o conserva-
tive take from this population would be ad-
visable. In order to control the removal of
bears from the population thers will bo an
annunl quota not to excecd the established
number of 25. This number will include bears
lost from"nny other couse and ths annual

harvest will be so adjusted. Hunters
holding bear permilts will be required to ro-
poert a El to the Department of Fish and
Gamo within 48 hours and within o ten-day
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perlod shall ba required to submit the hide
and skull to tho department for ssientife
onalysls and purchase a trophy permit. The
hunting seazon will be closed upon 48 howrs
notlce when the removnl fgure begins to
opproach 25,

(2) Removnl of nulsance bears will be held
to o minimum through lise-iTapping and
transplanting into innccessible arezs and by
other means avallabls to tho department. Tha
beoar In question will be killed only when ail
clce falls. Al beadfs takepn will be, If possible,
trancported to the department's wildlifs
laboratory in Bozeman whera complete sclen-
$iflc dota will ba recorded and pnalyzed. All
such records will, of courss, be available to all
cooperating nsencles and the public,

{3) o chango in the above pollcles will be
madp without giving 80 doys notice In writ-
ing to the Dircctor of the Flsh and Widlife
Eervice.

Blnooraly,
Yesitzr R. WoobGeen,
State Fish end Game Director.

However, public comments to the pro-
posed rulemaldng pointed out that Bob
NIarshall grizzly bears often roam outsjide
the ecosystem. Consequently, in the reg-
ulations which follow, it was decided to
balt sport hunting whenever 25 bears
have already been killed during the year
in the entlre northwest quarter of
Montana,

‘The proposed rulemsaking alsp Included
& new Subpart E entitled “Similarity of
Appearance”. Publle comments on this
subpart manifested confuslon and un-
clarlty as to its operation and effect, Clear
and effective regulations on similarity of
appearance are cruclal to protection of
both endangered and threatened specles.
Therefore, the Service deems it advisable
to give further study to similarity of ap-
pearance, and rather than publish the
proposed subpart, the Service will Instead
shortly propose new rules on the subject.

If In the future, grizzly bear popula-
tions in the Yellowstone ecosystem re-
cover to the point where population pres-
sures require removal of & part of the
population, conslderation will be given
to o controlled reduction by sport hunt-
ing conducted by concerned State wild-
life agencles ond these regulations will
be medlfied accordingly. It is not antiei-
pated that this situation will oecur in the
Selway-Bitterrcot ecosystem within the
forseenble future,

For the reasons sinted above, 1t s
hereby determined that the grizzly bear
(Ursus arclos horribilis) of the 43 con-,
terminous States of the United States s
o threatened specles within the meaning
of the Endangered Specles Act of 1973
(16 U.5.C, 1531-1543), and that the fol-
lowing regulntions are deemed necessary
and advisable for the conservation of
such specles,

Accordingly, Part 1T of Chapter I, Title
50, Code of Federal Regulations, s
amended as set forth below.

These amendments will be effective
August 1, 1575,
Dated: July 23, 1675,
Lynr A. GREERWWALT,

Director,
Fish and Wildlife Service.

Accordingly, $1732 i3 smended to
read:
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£17.32 Threatened wildlife list.
Commaon namo EBolentifls pame Ranga Pmﬂo#h?lm%::d
« E} : : : _____ e S —
{4 }ﬂ;:‘lr’hunr.._ Ulrsirr aretor AGrribiig . ... —— 48 conterminons EBtates of the Enbre,
Unlted EBtatea.

(1) Definitions. (A) Grizzly bear. As
used in this section, the term *“pgrizaly
bear” means any member of the species,
Ursus arctos horribilis of the 48 conter-
minous states of the United States, in-
cluding any part, offspring, dead body,
part of a dead body, or product of such
species.

(i) Prohibitions and exceplions: The
prohibitlons and exceptions below apply
to prizzly bears.

(A) Taking. (I) Prohibilion, Except as
provided In paragraph (a) (4) (i) (A) (XD
of thizs section, no person shall take any
grizzly bear in the 48 conterminous states
of the United States,

{(II) Exceplions. (a) Self-defense and
defense of others. Grizzly bears may be
taken in self-defense, or in defense of
others, but any such taking shall be re-
ported In writing to the United States
Fish and Wildlife Service, Division of
Law Enforcement, P.O. Box 10183,
Washington, D.C. 20036, and to appropri-
ate State officlals, within § days after it
OCCUrs.

(b} Removal of nuisgnce Dears. A
grizzly bear constituting a demonstrable
bt non-immediate threat to human
safety, or committing significant depre-
dations to lawfully present livestocl,
may be taken, but only if:

(1) it has not been reasonably possi-
ble to eliminate such threat or depreda-
tion by live-capturing and releasing un-
harmed {n & remote area the grizzly bear
involved; and

(2} the taking iz done in o humane
manner by authorized Federal or State
employees; and

(3} the taking is reported in writing
to the United States Fish and Wildlife
Bervice, Division of Law Enforcement,
P.0. Box 19183, Washington, D.C. 20036,

and to eppropriate State officials, within
§ days after it occurs.

(¢} Federal or State scientific or re-
search ootivities. Federal or State em-
ployees may pursue, capbture, or collect
grizzly bears for sclemtific or research
PUrPOESEs.

(d) Northwestern Montana. I it is not
contrary to the laws and regulations of
the State of Montans, a person may
hunt grizzly bears in the Flathead Na-
tional Forest, the Flat head National
Forest, the Bob Marshall Wilderness
Area, and the DMission Mountains
Primitive Area of Dontana: Provided,
That if in any vear in question, 25 grizly
bears have already been killed for what-
ever reason in that part of Montana, in-
cluding the Bob Marshall Wilderness
Ares and the Mission Mountalns Primi-
tive Area, which is bounded on the north
by the United States-Canadian Border,
on the east by U.B. Highway 91, on the
south by U.S. Highway 12, and on the
west by Montana-Ideho State line, the
Director shall post and publish a notice
prohibiting such hunting, and any such
hunting for the remainder of that year
shall be unlawiul: Provided further, That
any taking of & grizly bear, for what-
ever reason, in the above-described por-
tion of Montana shall be reported in
writing to the United States Fish and
Wildlife Service, Division of Law En-
forcement, P.O. Box 19183, Washington,
D.C. 20036, and to the Montana Depart-
ment of Fish and Game, within 5 days
after the taking occurs; and except that
any taking on an Indian reservation
within the sbove-described area shall be

5o reported only to the United States Fish -

and Wildlife Service, Division of Law En-
forcement, P.0. Box 19183, Washington,
D.C. 20038,

{e) Natiohal Parks. The regulations
of the Natlonal Park Service shall
govern sll taking of prizzly benrs in No-
Honal Parlks,

(B) Unlawfully taken prizzly bears.
(I} Prohibition. Except os provided in
paragraph (a) (4) (1) (B} (I} of this geo-
tion, no person shall possess, dellver
carry, transport, ship, export, or sell any
grizzly benr taken unlawiully.

(II) Exception. Federnl or State em-
ployvees mey for scléntific or resenrch
purposes possess, dellver, carry, trans-
port, ship, or export unlawiully taken
grizzly bears.

(C) Commercial transportation, (I
Prohibition. Except for public zoolopienl
institutions (see 50 CFE 10.12), no por-
son shall, in the course of & commerolnl
activity, deliver, recelve, carry, trons-
port, or ship In Interstate or forelgn
commerce any grizzly bear,

(D) Commerciel exportation. (I) Pro-
Ribition, Except for puklic zoclogleal {n-
stitutions (see 50 CFR 10.12), no porson
shall, in the course of & commercinl no-
tivity, export ooy prizzly bear from the
United States.

(E) I'mportation. (I) Prohibilion. Ex-
cepb ps provided in porsgraph (o) (D)
(i) (E) (IT} of this sectlon, ne person
shall import any grizely bear into the
United States.

(I} Exceptions. (a) Federal or Statc
scientific or research actipitics, Federnl
or State employees moy Ilmport prizely
bears info the United States for sclen-
tific or research purposes.

(b) Public zoological dInstitutions.
Public zoologieal institutlons (zee 50
CFE 10.12} may import prizzly bears
into the United Statas.

(F) Selling or offering for sale. (I)
Frohibition, Except for public zoological
institutions (see 50 CFRE 10.12) deallng
with other public zoologleal Institutions,
no person shall sell or offer for sale In
interstate or forelgn commerce any
grizzly bear.

(G) Other violations, (I) Prohibitions,
No person shall attempt to commit,
canse to be committed, or sollelt anothor
to commit any act prohibited by para-
graph (8) (4) (B of this sectlon,

[FR Doc.T6-10448 Filed 7-25-76;8:46 nm)
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