


































































































































































Enclosure 2 -

Electronic Copies of Supporting Materials 

(Provided on the USB flash drive) 



Enclosure 3 -

Correspondence With State Agencies Regarding Notification of Intent to File Petition to 
Delist the Western Distinct Population Segment of the Yellow-Billed Cuckoo 



PD NOSSAMAN LLP 

January 17, 2017 

ATTORNEYS AT LAW 

816 Congress Avenue 
Suite970 
Austin, TX 78701 

T 512.651 .0660 
F 512.651 .0670 

Alan Glen 
D 512.B13.7943 
aglen@nossaman.com 

Refer To File#: 501774-0001 

Re: Notice of Intent to File Delisting Petition to Remove the Western Distinct Population 
Segment of the Yellow-Billed Cuckoo from the List of Threatened and Endangered 
Species 

Dear State Agency Representative: 

The American Stewards of Liberty ("ASL") and Westland Resources, Inc. ("Westland") write to inform 
you of their intent to file a petition with the U.S. Fish and Wildlife Service ("USFWS") to delist the 
threatened western Distinct Population Segment ("DPS") of the yellow-billed cuckoo pursuant to Section 
4 of the Endangered Species Act ("ESA"), 16 U.S.C. § 1533(b)(3). Since listing of the western DPS of the 
yellow-billed cuckoo in 2014, a substantial amount of new scientific and commercial information has 
become available that demonstrates that western populations of the yellow-billed cuckoo are not a 
discrete and significant DPS and that, regardless of the validity of the western DPS, threats to the DPS do 
not rise to the level that protection under the ESA is warranted. 

We provide this letter, as directed by 34 C.F.R. § 424.14(b), to allow adequate time for affected States to 
coordinate with and provide information to the USFWS that is relevant to the proposed delisting. This 
letter has been sent to the wildlife agencies of all States within the known, current range of the western 
DPS of the yellow-billed cuckoo. As a courtesy, this letter has also been sent to other state agencies and 
governmental entities of which we are aware that may have information or an interest in the delisting of 
this species. 

Sincerely, 

al ri1'{--
Alan Glen 
of Nossaman LLP 

noasaman .com 



April 26,2017 

Dear Customer: 

The following is the proof-of-delivery for tracking number 785344439989. 

Delivery lnfonnatlon: 
Status: 

Signed for by: 
Service type: 
Special Handffng: 

Delivered 

K.MACK 

FedEx Priority Overnight 
Deliver Weekday 

No Signature Required 

Delivery location: 

Delivery date: 

PHOENIX.AZ 

Jan 18, 2017 10:25 

Signature image is available. tn order to view image and detailed information, the shipper or payer account number of 
the shipment must be provided. 

Shipping lnfonnaffon: 
Tracking number: 

Recipient 
PHOENIX, AZ US 

Refarence 

785344439989 

Thank you for choosing FedEx. 

Ship date: Jan 17, 2017 

Shipper: 
AUSTIN, TX US 

501774.0001.AH1 



April 26,2017 

Dear Customer: 

The following is the proof-of-delivery for tracking number 785344672001 . 

Delivery Information: 
Status: 

Signed for by. 
Service type: 
Special Handling: 

Delivered 

M.SPEHAR 

FedEx Priority Overnight 
Deliver Weekday 

No Signature Required 

Delivery location: 

Delivery data: 

SACRAMENTO.CA 

Jan 18, 2017 08:52 

Signature image is available. In order to view image and detailed information, the shipper or payor account number of 
the shipment must be provided . 

Shipping Information: 
Tracking number. 

Rac:iplant 
SACRAMENTO, CA US 

Reference 

785344672001 

Thank you for choosing FedEx. 

Ship data: 

Shipper. 
AUSTIN, TX US 

501774.0001.AH1 

Jan 17, 2017 



April 26,2017 

Dear Customer: 

The following is the proof-of~delivery for tracking number 785344823605. 

Delivery Information: 
Status: 

Signed for by. 
Service type: 
Special Handling: 

Delivered 

A.ANDREW 
FedEx Priority Overnight 
Deliver Weekday 

No Signature Required 

Delivery location: 

Delivery data: 

DENVER, CO 

Jan 18, 2017 10:04 

Signature fmage is available. In order to vlew image and detailed fnformation, the shipper or payer account number of 
the shipment must be provided. 

Shipping lnfonnation: 

Tracking number. 

Recipient 
DENVER, CO US 

Reference 

785344823605 

Thank you for choosing FedEx. 

Ship date: 

Shipper. 
AUSTIN, TX US 

501774.0001AH1 

Jan 17, 2011 



April 26,2017 

Dear Customer: 

The following is the proof-of-delivery for tracking number 785344919031. 

Delivery Information: 
status: 

Signed for by: 
Service type: 
Special Handling: 

Delivered 

M.ECHOLS 

FedEx Priority Overnight 
Deliver Weekday 

No Signature Required 

Delivery location: 

Delivery date: 

BOISE, ID 

Jan 18, 2017 10:23 

Signature image is available. In order to view image and detailed information, the shipper or payor account number of 
the shipment must be provided. 

Shipping lnfonnatfon: 
Tracking number: 

Recipient 
BOISE, ID US 

Rafarance 

785344919031 

Thank you for choosing FedEx. 

Ship date: Jan 17, 2017 

Shipper: 
AUSTIN, TX US 

501774.0001.AH1 



April 26,2017 

Dear Customer: 

The folk>wing is the proof-of.delivery for tracking number 785346090132. 

Delivery lnfonnatfon: 
Status: 

Signed for by: 

Service type: 
Special Handling: 

Delivered 

J.VOYCE 
FedEx Priority Overnight 
Deliver Weekday 

No Signature Required 

Delivery location: 

Delivery data: 

BOISE, ID 

Jan 18, 2017 10:30 

Signature image is avallabte. rn order to view image and detailed information, the shipper or payor account number ,of 
the shipment must be provided. 

Shipping lnfonnatfon: 
Tracking number: 

Recipient 
BOISE, ID US 

Reference 

785346090132 

Thank you for choosing FedEx. 

Ship data: Jan 17. 2017 

Shipper: 
AUSTIN, TX US 

501774.0001.AH1 



April 26,2017 

Dear Customer: 

The following is the proof-of-delivery for tracking number 785345252314. 

Delivery Information: 
stab.la: 

Signed for by: 
SeNfce type: 
Special Handling: 

Delivered 

J.CONNELLY 
FedEx Priority Overnight 
Deliver Weekday 

No Signature Required 

Delivery locallon: 

Delivery data: 

HELENA, MT 

Jan 18, 2017 10:45 

Signature image is available. In order to view image and detailed information, the shipper or payor account number of 
the shipment must be provided. 

Shipping Information: 
Tracking number: 

Recipient 
HELENA, MT US 

Reference 

785345252314 

Thank you for choosing FedEx. 

Ship date: Jan 17, 2017 

Shipper: 
AUSTIN, TX US 

501774.0001.AH1 



April 26,2017 

Dear Customer; 

The following is the proof-ofrdelivery ror tracking number 785345434207. 

Dallvary lnfonnatfon: 

Status: 

Signed for by: 
Service type: 
Special Handling: 

Delivered Delivery location: 

T.PRUITT Delivery data: 
FedEx Standard Overnight 
Deliver Weekday 

No Signature Required 

SANTA FE, NM 

Jan 18, 2017 14:09 

Signature image is available. In order to view image and detailed information, the shipper or payor account number of 
the shipment must be provided. 

Shipping Information: 
Tracking number: 785345434207 Ship data: Jan 17, 2017 

Recipient Shipper: 
SANTA FE, NM US AUSTIN, TX US 

Reference 501774.0001.AH1 

Thank you for choosing FedEx. 



April 26,2017 

Dear Customer: 

The following is the proof-of-delivery for tracking number 785345499292. 

Delivery lnfonnatlon: 
Status: 

Signed for by: 
Service type: 
Spacial Handling: 

Delivered 

M.WHITE 

FedEx Priority Overnight 
Deliver Weekday 

No Signature Required 

Delivery location: 

Delivery data: 

RENO.NV 

Jan 18, 2017 09:29 

Signature image is available. In order to view image and detailed information, the shipper or payer account number of 
the shipment must be provided. 

Shipping lnfonnation: 
Tracking number: 

Recipient 
RENO, NV US 

Reference 

785345499292 

Thank you for choosing FedEx. 

Ship data: Jan 17, 2017 

Shipper: 
AUSTIN, TX US 

501774.0001.AH1 



April 26,2017 

Dear Customer! 

The following is the proof-of-delivery for tracking number 785345555491 . 

DeDvery fnfonnatfon: 

Status: 

Signed for by: 
Service type: 
SpedalHandllng: 

Delivered 

T.RUDDELL 

FedEx Priority Overnfght 
Deliver Weekday 

No Signature Required 

Delivery location: 

Delivery data: 

SALEM. OR 

Jan 18, 2017 13:1 1 

Signature image is available. In order to view image and delailed information, the shipper or payor account number of 
the shipment must be provided. 

Shipping lnfonnation: 

Tracking number: 

"-!plant 
SALEM, ORUS 

Reference 

785345555491 

Thank you for choosing FedEx. 

Ship date: Jan 17, 2017 

Shipper: 
AUSTIN, TX US 

501774.0001.AH1 



April 26,2017 

Dear Customer: 

The following is the proof-of-delivery for tracking number 785346019132. 

Delivery lnfonnatlon: 
Status: 

Signed for by: 
Service type: 
Special Handling: 

Delivered 

L.GISEL 
FedEx Priority Overnight 
Deliver Weekday 

No Signature Required 

Delivery location: 

Dellvary date: 

SALT LAKE CITY, UT 

Jan 18, 2017 10:39 

Signature image is available. In order to view image and detailed information, the shipper or payer account number of 
the shipment must be provided. 

Shipping lnfonnation: 
Tracking number: 785346019132 Ship date: Jan 17, 2017 

Recipient Shipper: 
SALT LAKE CITY, UT US AUSTIN, TX US 

Reference 501774.0001 .AH1 

Thank you for choosing FedEx. 



April 26,2017 

Dear Customer: 

The following is the proof-of-delivery for tracking number 785345931760. 

Delivery lnfonnatlon: 

StabJs: 

Signed for by: 
Service type: 
Special HandHng: 

Delivered Dallvery location: 

A .URAINA Oellvery data: 
FedEx Standard Overnight 

Deliver Weekday 

No Signature Required 

AUSTIN, TX 

Jan 18, 2017 09:30 

Signature image is available. In order to view image and detailed information. the shipper or payor account number of 
the shipment must be provlded. 

Shipping lnfonnatfon: 

Tracking number: 

Recipient 
AUSTIN, TX US 

Reference 

785345931760 

Thank you for choosing FedEx. 

Ship date: Jan 17, 2017 

Shipper: 
AUSTIN, TX US 

501774.0001.AH1 



April 26,2017 

Dear Customer: 

The following is the proof-of-delivery for tracking number 785345626763. 

Delivery lnfonnatlon: 
Status: 

Signed for by: 
Service type: 
Special Handling: 

Delivered Delivery locallon: 

G.CANNUP Dellvery data: 
FedEx Standard Overnight 
Deliver Weekday 

No Signature Required 

AUSTIN, TX 

Jan 18, 2017 10:02 

Signature image is available. In order to view image and detailed information, the shipper or payor account number of 
the shipment must be provided. 

Shipping lnfonnatlon: 
Tracking number: 

Recipient 
AUSTIN, TX US 

Refarenca 

785345626763 

Thank you for choosing FedEx. 

Ship date: Jan 17, 2017 

Shipper: 
AUSTIN, TX US 

501774.0001.AH1 



April 26,2017 

Dear Customer: 

The following is the proof-of-delivery for tracking number 785345700777. 

Delivery lnfonnatlon: 
Status: 

Signed for by: 
Service type: 
Spedal Handling: 

Delivered 

G.CAMPBELL 

FedEx Priority Overnight 

Deliver Weekday 

No Signature Required 

Delivery location: 

Delivery data: 

SALT LAKE CITY, UT 

Jan 18, 2017 08:53 

Signature image is available. In order to view image and detailed information. the shipper or payor account number of 
the shipment must be provided. 

Shipping lnfonnatlon: 
Tracking number: 785345700777 Ship date: Jan 17. 2017 

Recipient Shipper: 
SALT LAKE CITY, UT US AUSTIN, TX US 

Reference 50177 4 .0001.AH1 

Thank you for choosing FedEx. 



April 26,2017 

Dear Customer: 

The following is the proof-of-delivery for tracking number 785345758257. 

Delivery lnfonnation: 
Status: 

Signed for by: 
Service type: 
Special Handllng: 

Delivered 

C.CGROVER 

FedEx Priority Overnight 
Deliver Weekday 

No Signature Required 

Delivery location: 

Delivery date: 

OLYMPIA, WA 

Jan 18, 2017 10:30 

Signature image is available. In order to view image and detafled information, the shipper or payer account number of 
the shipment must be provided. 

Shipping lnfonnatlon: 
Tracking number: 

Recipient 
OLYMPIA, WA US 

Reference 

785345758257 

Thank you for choosing FedEx. 

Ship date: Jan 17, 2017 

Shipper: 
AUSTIN, TX US 

501774.0001.AH1 



April 26,2017 

Dear Customer: 

The following is the proof-of-delivery for tracking number 785345839390. 

Delivery lnfonnatlon: 

Status: 

Signed for by; 
Service type: 
Special Handling: 

Delivered 

L.VOSS 
FedEx Priority Overnight 
Deliver Weekday 

No Signature Required 

Delivery location: 

Delivery date: 

CHEYENNE, WY 

Jan 18. 2017 09:40 

Signature image is available. In order to view image and detailed information, the shipper or payor account number of 
Che shipment must be provided. 

Shipping lnfonnatfon: 

Tracking number: 

Recipient 
CHEYENNE, WY US 

Reference 

785345839390 

Thank you for choosing FedEx. 

Ship data: Jan 17, 2017 

Shipper. 
AUSTIN, TX US 

501774.0001.AHl 



Alan Glen 
Nossaman LLP 
816 Congress A venue 
Suite 970 
Austin, TX 78701 

Dear Alan, 

P. 0. Box 200701 
Helena, MT 59620-0701 

406-444-3186 
FAX: 406-444-4952 

Ref: 00017-17 
January 30, 2017 

I am writing on behalf of Montana Fish, Wildlife and Parks in response to your January 17, 201 7 
notification of intent to petition for a de-listing of the western population of the yellow-billed 
cuckoo (Coccyzus americanus). The yellow-billed cuckoo (cuckoo) is ranked as an S3B Species 
of Concern in Montana meaning the species is potentially at risk during the breeding season 
because of limited and/or potentially declining population numbers, range and/or habitat in the 
state. While approximately 50% of Montana is within the breeding range of the cuckoo, less than 
25% falls within the breeding range of the western cuckoo proposed Distinct Population Segment 
(DPS) as described in the rule. Only eight records exist within this proposed DPS area, with only 
three of these records from the past 30 years. Fewer than 40 cuckoo records exist in total across 
Montana, and only 15 of these have been recorded since 1982. While over 90% of these records 
are from June and July indicating the presence of birds primarily during the breeding season there 
is no direct evidence to suggest breeding (Montana Natural Heritage Program). There is currently 
insufficient data from the USGS Breeding Bird Survey to calculate trends for Montana or other 
states within the western cuckoos range due to populations being too small or isolated. We believe 
there is limited habitat for the species in Montana and it is unlikely that a breeding population 
exists within the state. 

No systematic censuses have been performed in Montana but the cuckoo has been designated as a 
species that needs baseline surveys in Montana (Species of Concern Committee, 2013). Playback 
surveys along lower elevation riparian areas throughout Montana as well as specifically within the 
designated DPS area could be prioritized as resources allow, however, MFWP does not believe 
Montana habitats are critical to survival of this species. Surveys for this species have been 
precluded by other ~ork. 

Riparian and floodplains cover just over 3% of the Montana landscape. Roughly half of these 
habitats would fall within the range of the cuckoo statewide. Threats lo the western cuckoo within 



the proposed DPS would be similar to threats to other riparian birds in this part of west and 
northwest Montana. These threats include: loss of native habitat to development, unsustainable 
timber management and fire, fragmentation and road development, recreational use and the 
presence of noxious weeds. 

MFWP works closely with natural resource agencies and private landowners to reduce the impacts 
of these threats. MFWP biologists work with the US Forest Service, the Bureau of Land 
Management and the Department ofNatural Resources and Conservation to plan land management 
activities that talce into account native species such as the cuckoo. The maintenance of natural 
stream flow and minimum streamside buffers of 300-600 feet is sought where possible. MFWP 
also encourages the use of the 2012 Fish and Wildlife Recommendations for Subdivision 
Development document that was prepared collaboratively and intended to guide FWP biologists 
in responding to developer and local government request for comment on subdivision applications. 
It also provides local planners, local government officials, developers and development project 
teams with plonn.ing tools, approaches, and design recommendations specific to development 
adjacent to riparian habitats. 

MFWP works to secure conservatton easements or fee title purchases of properties that host 
valuable habitat and native species. State Wildlife_ Grant and Habitat Montana funds have been 
used to secure thousands of riparian acres over the last decade. Many of these projects could 
support cuckoos within the proposed DPS. No specific projects have been initiated in the specific 
interest or cuckoos however as we do not believe Montana habitats within the proposed DPS are 
critical to survival of the species. Please feel free to contact me or my staff for more information. 

c: Jodi Bush, Fish and Wildlife Service 
Ken McDonald 

References 

Sincerely, 

~~c~ 
Paul Sihler 
Interim Director 

Yellow-billed Cuckoo - Coccyzus americanus. Montana Field Guide. Montana Natural 
Heritage Program and Montana Fish. Wildlife and Parks. 
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