
 

 
In Reply Refer to 
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          October 19, 2020  
 
Memorandum 
 
To: Field Supervisor, Sacramento Fish and Wildlife Office, Sacramento, California 

  

From: Joseph Terry, Acting Deputy Field Supervisor, Sacramento Fish and Wildlife 
Office, Sacramento, California 

Subject: Intra-Service Biological Opinion on Issuance of a Section 10(a)(1)(B) Incidental 
Take Permit for the Rooney Ranch Wind Repowering Project, Habitat 
Conservation Plan, Altamont Pass Wind Resource Area, Alameda County, 
California 

In accordance with section 7 of the Endangered Species Act of 1973, as amended (16 U.S.C. 
1531 et seq.) (Act) and its implementing regulations (50 CFR §402), this document transmits the 
intra-service biological opinion of the U.S. Fish and Wildlife Service (Service or USFWS), 
Sacramento Fish and Wildlife Office (SFWO), regarding the proposed issuance of a section 
10(a)(1)(B) incidental take permit (ITP or Permit) to Rooney Ranch, LCC (a subsidiary of 
sPower) (Applicant) to conduct activities pursuant to section 10(a)(1)(B) and section 10(a)(2) of 
the Endangered Species Act of 1973, as amended (16 U.S.C. 1531 et seq.)(Act), and in 
accordance with section 7 of the Act and associated implementing regulations (50 CFR §402).   

Rooney Ranch, LCC will be constructing, maintaining, and operating a wind plant facility in the 
Altamont Pass Wind Resource Area (APWRA). The “Rooney Ranch Wind Repowering Project 
Habitat Conservation Plan” (HCP or Plan) (ICF 2020) describes Applicant activities that would 
be covered by the proposed ITP (Covered Activities) and identifies certain obligations that must 
be fulfilled by the Applicant. The Service proposes to issue the ITP to the Applicant for a period 
of 36 years (Permit Term).  

The Applicant requests a permit to incidentally take the threatened Central California Distinct 
Population Segment (DPS) of the California tiger salamander (Ambystoma californiense)(Central 
California tiger salamander), the federally endangered San Joaquin kit fox (Vulpes macrotis 
mutica), and the federally threatened California red-legged frog (Rana draytonii), while 
conducting specific activities described in the Covered Activities section.  Assurances provided 
under the “No Surprises” rule at 50 CFR 17.13, 17.22(b)(5) and 17.32(b)(5) would extend to the 
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Central California tiger salamander, the California red-legged frog, and the San Joaquin kit fox. 
The project permit area occurs in California red-legged frog designated critical habitat. The 
project permit area does not occur in Central California tiger salamander critical habitat, and 
critical habitat has not been designated for the San Joaquin kit fox.  

Not Likely to Adversely Affect Determinations  

Other listed species that could occur within the action area include the federally listed as 
threatened vernal pool fairy shrimp (Branchinecta lynchi), and large-flowered fiddleneck 
(Amsinckia grandiflora), and the federally endangered vernal pool tadpole shrimp (Lepidurus 
packardi), longhorn fairy shrimp (Branchinecta longiantenna), and California condor 
(Gymnogyps californianus). The Service has determined that the Plan may affect, but is not 
likely to adversely affect these species for the following reasons: 

• Vernal Pool Fairy Shrimp, Vernal Pool Tadpole Shrimp, and Longhorn Fairy Shrimp 
(collectively, Listed Brachiopods): Numerous rock outcrops are present in the western 
portion of the project permit area; nine contain various-sized rock pools that provide 
habitat for longhorn fairy shrimp and vernal pool fairy shrimp (ICF 2018b). Surveys of 
the wetland pools located within the rock outcrops identified the existence of vernal pool 
fairy shrimp during periods of inundation (ICF 2018b). The nearest pools are 
approximately 50 feet away from proposed staging areas. Rock outcrops will be avoided 
because they are elevated above proposed road improvement and staging areas and thus, 
no direct impacts should occur from construction activities. Exclusion fencing will be 
placed between rock outcrops and staging areas to keep workers out of this habitat. 
Further, visual monitoring of airborne dust and additional watering of staging areas and 
roads on windy days to control dust will avoid direct and indirect impacts. Two small 
ephemeral ponds that could provide habitat are located onsite. Work on an upslope access 
road will be approximately 225 feet from one ephemeral pond (P1). The pond hydrology 
(i.e., surface and subsurface flow) is unlikely to be affected because work will be 
conducted in the dry season, because of the distance from the work site to the pond, 
because of the presence of a non-project road between the work site and the pond, and 
because stormwater measures will be implemented to prevent erosion (Hydrologist 
Memo 2019). Work would be more than 250 feet from the other ephemeral pond and 
would consequently not affect its hydrology. As a result of suitable pool habitat being 
outside of potential impact areas and the implementation of conservation measures that 
will control sedimentation into pools from dust and erosion, the Service has determined 
that the Plan may affect, but is not likely to adversely affect longhorn fairy shrimp, vernal 
pool fairy shrimp, and vernal pool tadpole shrimp. 

• Large-flowered fiddleneck: This species is found in native perennial bunch grass 
communities, none of which were identified onsite during reconnaissance surveys and 
plant list development during the wetland delineation (ICF 2018b). The species is only 
known from three localities in California, though designated critical habitat for the 
species is approximately 2 miles southeast of the project permit area. Preconstruction 
surveys will determine if the species is present. If it is determined to be present, full 
avoidance of the population will occur as required by Conservation Measure ADD-2. 
Because negative impacts to the species and its habitat will be fully avoided if it is 
present, the Service has determined that the Plan may affect, but is not likely to adversely 
affect large-flowered fiddleneck. 
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• The California condor is currently known from three disjunct populations within the 
United States: one in Southern and central-coastal California, one in the Grand Canyon 
area of Arizona, and one in Baja California, Mexico. Pinnacles National Park (Pinnacles) 
manages a California condor release site and continuously monitors condors released 
from that site (National Park Service (NPS) 2020). As their population has grown to 
nearly 100 birds in central California from the Pinnacles release site, the California 
condor range has expanded and accordingly, continued range expansion is expected. 
Global Positioning System (GPS) data provided by the National Park Service shows that 
some condors with GPS tags have flow within eight miles of project permit area (NPS 
2020). Uncollared condors have been observed within 5 miles of the Project Permit Area 
(Beeler pers. comm 2020).  Condor experts agree that because of their potential to fly 100 
miles in a day, it is possible that condors could be observed within the project permit area 
within the length of the proposed 36-year permit term (Condor Species Expert Call, pers. 
comm., 2020).  Additionally, recent habitat modeling has predicted that the area would 
likely provide foraging habitat for condors (D’Elia et al 2015) as well as provide 
moderate to high quality updraft environment (for soaring) in the winter months 
(Braham, M. pers. comm., 2020). Based on available GPS data, California condors have 
not and are not currently using the project permit area (NPS 2020); no roosting has been 
recorded within five miles of the project permit area. The Service does not believe that 
California condors currently use the project permit area in a frequency that would rise to 
the level of us considering the project permit area as part of their current known range.  

Additionally, it is uncertain if they will use the project permit area in the future in a 
frequency that would cause us to consider the project area as a part of their current range.  
A recent discussion with condor experts (Condor Species Expert Call, pers. comm., 2020) 
confirms that range expansion location and rate is uncertain and speculative: while the 
condor range has expanded at an unpredicted frequency in southern California, the 
animals have moved into areas that were not anticipated (e.g. Sierra Nevada) and have 
not moved into others areas that experts predicted. A recent, unpublished research project 
by Arianna Punzalan and Randall Boone used data from condors wearing GPS units from 
2006-2017 to predict where condors were most likely to expand their range. The 
APWRA was not located within the area of predicted range expansion under the four 
population scenarios simulated for the year 2030 (Punzalan, A., pers. comm., 2020). 
These sources of information indicate the uncertainty of predicting range expansion and 
use of the project permit area by condors in a manner that adverse effects to condors 
would be reasonably certain to occur from wind turbine operations. As a result, an 
analysis of the effects of wind project operations on the California condor is too 
speculative at this time. However, we will consider the status of the California condor in 
the Plan area to have changed when any of the following conditions occur: 

1. California condor data indicate flights at any elevation within 1 mile of the project 
permit area more than two times within a 90-day period, 

2. California condor data indicate roosting (i.e., stop for more than two data point 
captures) of California condor within 5 miles of the project permit area boundary, 

3. There is immediate risk to a California condor, defined as observed roosting 
onsite or flying within the rotor swept zone onsite during any post-construction 
survey or monitoring effort, or 
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4. There is an injury or fatality to a California condor by a wind turbine within 5 
miles of the project permit area boundary. 

Based on the information above, the Service considers that the Plan may affect, but is not likely 
to adversely affect the California condor for the following reasons: 

1) The Service does not believe that California condors currently use the project permit area 
in a frequency that would rise to the level of us considering that the project permit area as 
part of their current known range; 

2) The Service will monitor California condor movement patterns and if California condors 
are detected at the proposed site, then either the biological opinion will be reinitiated, or 
the Applicant will seek to amend the incidental take permit from the Service; and 

3) The proposed Triggers for HCP Amendments in Section 9.2.2 of the HCP considers 
range expansion of a listed species and details steps to analyze the effects to the species 
from the range expansion, work with the Service to provide avoidance and mitigation 
measures, and finally, to amend the HCP or initiate a new HCP for that species if it is 
determined the species could be adversely affected by the Plan.  

The remainder of this document represents the Service’s biological opinion on the effects of 
implementing the proposed HCP and ITP on the Covered Species. The remainder of this 
document provides our biological opinion on the effects of the Plan on the Central California 
tiger salamander, the San Joaquin kit fox, the California red-legged frog, and California red-
legged frog critical habitat.  

This biological opinion is based on the following:  

1. Rooney Ranch Wind Repowering Project Habitat Conservation Plan (HCP) (ICF 2020); 

2. The biological and aquatic resources evaluations prepared for the Rooney Ranch Wind 
Repowering Project (ICF 2018a and 2018b);  

3. Environmental Assessment for the Rooney Ranch Wind Repowering Project Habitat 
Conservation Plan (EA) (Service 2020c); 

4. The hydrology memorandum prepared for the HCP (Appendix G of the EA – Brendon 
Belby, 2019); 

5. The East Alameda County Conservation Strategy (EACCS) (http://www.eastalco-
conservation.org/, ICF 2010) and associated programmatic biological opinion (Service 
File No. 08ESMF00-2012-F-0092-1) (EACCS PBO) (Service 2012); 

6. California Natural Diversity Database (CNDDB) (California Department of Fish and 
Wildlife (CDFW) 2020); and 

7. Other information available to the Service. 

  

http://www.eastalco-conservation.org/
http://www.eastalco-conservation.org/
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Consultation History 

March 19, 2018 The Service received a hard copy of a draft Habitat Conservation Plan, a 
check, and an application for a Section 10(a)(1)(B) Permit. The Service 
began conversations with the Applicant regarding Endangered Species Act 
permitting. 

May 28, 2020 The Service issued a Notice of Availability of a draft Environmental 
Assessment (EA) and notice of receipt of an application for an incidental 
take permit and draft HCP. 

June 29, 2020 Public comment period closed on the draft EA and draft HCP. The only 
substantive comments received were those related to the Service 
considering impacts to the California condor, eagles, and migratory birds. 

BIOLOGICAL OPINION 

Description of the Proposed Action 

General 

The proposed action is the issuance of a section 10(a)(1)(B) incidental take permit by the SFWO 
and the implementation of the Rooney Ranch Wind Repowering Project HCP by Rooney Ranch, 
LCC.   

Components of the HCP that are relevant to the effects analysis are summarized below. The HCP 
addresses four types of Covered Activities: (1) construction of facilities, (2) operation and 
maintenance (O&M) of facilities, (3) conservation actions, and (4) restoration actions. 
Construction of wind facilities would consist of the installation of large-scale modern wind 
turbines with generating capacities between 2.3 and 4.0 megawatts (MW), all generally similar in 
size and appearance, to develop up to 25.1 MW. The proposed layout would include seven new-
generation wind turbines.  

Generally, existing roads would be used, with temporary widening of approximately 2.7 miles of 
roads and construction of approximately 0.3 mile of new roads. An existing on-site substation, 
consisting of an approximately 0.2-acre gravel-covered footprint area, may be expanded by 0.1 
acre to accommodate installation of upgraded equipment. Construction activities would result in 
the permanent loss of 1.8 acres of habitat from the installation of facilities, roads, and turbine 
structures. Construction activities would also result in the temporary disturbance of 42.9 acres of 
habitat from activities such as grading, trenching, excavation, access roads, and staging areas. 
O&M activities would result in the temporary disturbance of up to 3.0 acres of habitat over the 
life of the permit. The Plan would result in 1.8 acres of permanent impacts (construction) and 
45.9 acres of temporary impacts (construction + O&M). 

Covered Activities 

Chapter 2 and Chapter 5 of the final HCP fully describe the activities proposed for coverage 
under the HCP. Covered Activities in the Project Permit Area will occur during construction and 
O&M of the wind turbine facility. During construction, Covered Activities include constructing 
and installing seven wind turbines and associated electrical facilities and access roads, installing 
a meteorological tower, a power collection system, expanding a substation as well as maintaining 



Field Supervisor, Sacramento Fish and Wildlife Office  6 

the new wind turbines and the associated facilities, and restoring the site. Specifically, proposed 
Covered Activities include grading, excavating to support access roads, trenching to install 
underground electrical lines, installing erosion-control measures during construction and 
maintenance covered activities, installation or temporary expansion of gravel roads, pouring a 
cement footing to support each turbine, installing of other infrastructure, gravel placement for 
road maintenance, vehicle travel, transport of equipment and supplies, and other similar actions 
necessary to support the construction, maintenance, and operation of the proposed Rooney Ranch 
Wind Repowering Project. During O&M, on-site activities include visual and mechanical 
inspections, system repairs, as well as maintenance of supporting infrastructure (roads, turbines, 
and utilities, etc.). Covered Activities in the Mitigation Permit Area will include maintenance, 
monitoring, and management of a purchased mitigation site. On-site activities for the mitigation 
site will include maintenance of infrastructure (fencing, gates, signs, water troughs, etc), 
monitoring of habitat and species, and management actions such as invasive species removal that 
will maintain habitat for the listed species on the site in perpetuity.  

Conservation Strategy 

The proposed Rooney Ranch Wind Repowering Project HCP proposes to avoid, minimize, and 
mitigate potential impacts on Covered Species through implementation of the HCP’s 
conservation strategy. This strategy uses many of the recommendations outlined in the EACCS 
(ICF 2010) and associated EACCS PBO (Service File No. 08ESMF00-2012-F-0092-1) (Service 
2012); some included measures have been modified in this HCP.  Chapter 5 of the final HCP 
fully describes the activities proposed under the Conservation Strategy; the compensatory 
mitigation measures, the site selection criteria, and conservation measures are detailed here 
below.  

Compensatory Mitigation Measures 

The Applicant has proposed compensatory mitigation to offset the permanent and temporary 
effects of the Plan on the California red-legged frog, Central California tiger salamander, and 
San Joaquin kit fox within the project permit area. The Applicant intends to purchase either 
mitigation land or credits in Alameda County in accordance with the conditions of the mitigation 
criteria listed below; however, final selection of mitigation land, credits, or some combination of 
the two will be based on availability of mitigation options at the time of purchase and will be 
contingent on approval by the Service and CDFW. Credits or lands purchased in the mitigation 
permit area will adhere to the species mitigation ratios in Tables 3-7, 3-8, and 3-11 in the 
EACCS for the California red-legged frog, Central California tiger salamander, and San Joaquin 
kit fox which require:  

1. For the Central California tiger salamander, a mitigation ratio for permanent impacts 
between 3:1 and 4:1 (depending on the location of the mitigation site relative to where 
the impact occurs) as outlined in the EACCS Table 3-8 and Figure 3-10. The location of 
the project permit area disturbance is located outside critical habitat and within the North 
Mitigation Area. If the location of the mitigation site is outside the EACCS Study Area, it 
will require Service approval. A mitigation ratio for temporary impacts of 1:1 will apply, 
as outlined in the EACCS PBO.  

2. For the California red-legged frog, a mitigation ratio for permanent impacts with a 3:1 or 
higher ratio (depending on the location of the mitigation site relative to where the impact 
occurs), as outlined in the EACCS Table 3-7 and Figure 3-7. The location of the project 
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permit area disturbance is located within the North Mitigation Area and outside critical 
habitat unit CCS-2B; as such, mitigation ratios will be higher than 3:1 if the mitigation 
site is located outside this critical habitat unit and/or in a different Mitigation Area as it 
will require Service approval. A mitigation ratio for temporary impacts of 1:1 will apply, 
as outlined in the EACCS PBO.  

3. For the San Joaquin kit fox, a mitigation ratio for permanent impacts between 3:1 and 
3.5:1 (depending on the location of the mitigation site relative to where the impact 
occurs), as outlined in the EACCS Table 3-11 and Figure 3-13. The location of the 
project permit area disturbance is located within the East Mitigation Area. Depending on 
the location, certain mitigation sites either may not be allowed for use or will require 
Service approval. A mitigation ratio for temporary impacts of 1:1 will apply, as outlined 
in the EACCS PBO.  

The Applicant will provide proof of recordation of a conservation easement (a template is 
provided in Appendix C of the HCP) or acquisition of mitigation credits to the Service within 12 
months after the initial ground disturbance date. To provide financial assurances, a letter of credit 
or a bond will be provided to the Service within 30 days of the issuance of the HCP permit to 
provide for the purchase of mitigation land and its endowment. If a letter of credit is used to 
provide financial assurances, CDFW must be listed as the beneficiary. If a bond is used to 
provide financial assurances, the Service must be listed as the beneficiary. The letter of credit or 
a bond will note that the Service and CDFW will determine compliance with the terms and 
conditions of each agency’s respective permits, prior to cancelling the letter of credit or bond.  
Mitigation credits will be purchased within the same timeline in the event the Applicant cannot 
find mitigation lands. The letter of credit or bond will equal the amount of the estimated land 
price at the time of initial ground disturbance and the proposed endowment cost as required to 
support the long-term management plan (Appendix D) as detailed in Appendix E. The Applicant 
will provide at least 51.3 acres of permanent mitigation lands (an amount equal to a 3:1 ratio for 
permanent impacts and a 1:1 ratio for temporary upland impacts) that meet the site selection 
criteria outlined in Section 5.2.2.1 of the HCP. The mitigation site will compensate for both 
temporary and permanent construction impacts and temporary O&M impacts.  

Table 1. Estimated Acreage of Impact and Compensatory Mitigation 

Land 
Cover 
Type 

Acres in 
Project Permit 
Area 

Disturbance 
Type 

Impact 
Acres 

Compensation 
Ratio 

Acres or 
Credits to be 
Purchased 

Annual 
grassland 

575.3 Permanent* 
Temporary  

1.8 
45.9 

3:1 
1:1 

5.4 
45.9 

Total      51.3 
* The permanent impact Compensation Ratio will adhere to the species mitigation ratios in 
Tables 3-7, 3-8, 3-11 of the EACCS; if not in the same EACCS species mitigation zone as 
the impact area, these ratios may differ from those shown in this table.  

Site Selection Criteria 

The mitigation site will be selected based on the following criteria. 

 It will be located within the EACCS mitigation permit area (Alameda County). 
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 The mitigation site must have known occurrences of breeding Central California tiger 
salamanders and California red-legged frogs onsite, or it must be within 1 mile of a 
protected and occupied breeding pond that is being managed for these species in 
perpetuity with no barriers to dispersal to the mitigation site, so that individuals can 
access the upland habitat on the mitigation site. 

 The mitigation site must be within the current range for the San Joaquin kit fox. To use 
the proposed 3:1 ratio for listed amphibian species, the mitigation site must be north of 
Interstate 580 and in the Central California tiger salamander North Mitigation Area, 
inside California red-legged frog critical habitat and in the California red-legged frog 
North Mitigation Area, and in the San Joaquin kit fox East Mitigation Area.  

 The mitigation site will be connected to open space that is not planned for intensive land 
use, residential or commercial development, or non-rangeland agriculture, or to a 
preserve that is conserved in perpetuity and has habitat for California red-legged frog, 
Central California tiger salamander, or San Joaquin kit fox dispersal. The mitigation site 
will abut this open space such that an ecological connection is present (i.e., a connection 
that would allow the movement of individuals of covered species from one area to 
another). 

 The lands to be conserved and managed will be within a large, contiguous habitat block 
with habitat for the covered species. 

 The site cannot be adjacent to agricultural lands for a substantial portion of its perimeter 
to reduce the threat of pesticide impacts.  

 
The following items will be required for the selected mitigation site and will meet the  
January 30, 2014, Service Section 7 Compensatory Review Site Criteria, unless otherwise stated 
here or in the reports provided in the HCP (Appendix F of the HCP). 

 Title report 

 Property assessment and warranty 

 Legal description and parcel map 

 Phase 1 Environmental Site Assessment 

 Conservation easement (see template in Appendix C of the HCP) 

 Long-term management plan (see template in Appendix D of the HCP) 

 Endowment fund analysis (see Chapter 7 in the HCP and the cost template in Appendix E 
of the HCP) 

Conservation Measures 

Rooney Ranch Wind Repowering Project HCP has proposed the following conservation 
measures to avoid and minimize effects on federally listed species and their habitat. The primary 
focus of these measures is to avoid or minimize take (i.e., death or injury) of individuals of 
federally listed species and impacts on high quality habitat, such as grassland areas that may be 
affected by covered activities. Even with these avoidance and minimization measures, other 
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forms of take (e.g., harm of federally listed species) may still result from Plan implementation. 
Proposed avoidance and minimization measures for the construction and O&M of the wind 
facilities and for activities on the mitigation lands are based on measures from the EACCS (ICF 
International 2010) and the associated EACCS PBO (Service 2012), but these have been 
modified slightly in some cases. To ensure consistency between documents and avoid confusion, 
identifiers for each measure (e.g., GEN-01, PBO General Protection Measure 2) have not been 
changed from their source document (EACCS or EACCS PBO). 

General Avoidance and Minimization Measures Based on the EACCS  

GEN‐01. Employees and contractors performing construction activities will receive 
environmental sensitivity training. Training will include review of environmental laws and 
Avoidance and Minimization Measures (AMMs) that must be followed by all personnel to 
reduce or avoid effects on covered species during construction activities.  

GEN‐02. Environmental tailboard trainings will take place on an as‐needed basis in the field. 
The environmental tailboard trainings will include a brief review of the biology of the covered 
species and guidelines that must be followed by all personnel to reduce or avoid negative effects 
to these species during construction activities. Directors, Managers, Superintendents, and the 
crew foremen and forewomen will be responsible for ensuring that crewmembers comply with 
the guidelines. 

GEN‐03. Contracts with contractors, construction management firms, and subcontractors will 
obligate all contractors to comply with these requirements and AMMs. 

GEN‐04. The following will not be allowed at or near work sites for covered activities: trash 
dumping, firearms, open fires (such as barbecues) not required by the activity, hunting, and pets 
(except for safety in remote locations and for Service Animals).  

GEN‐05. Vehicles and equipment will be parked on pavement, existing roads, and previously 
disturbed areas to the extent practicable. 

GEN‐06. Off‐road vehicle travel will be minimized. 

GEN‐07. Vehicles will not exceed a speed limit of 15 miles per hour on unpaved roads within 
natural land‐cover types or during off‐road travel. 

GEN‐08. Vehicles or equipment will not be refueled within 100 feet of a wetland, stream, or 
other waterway unless a bermed and lined refueling area is constructed. 

GEN‐09. Vehicles shall be washed only at approved areas. No washing of vehicles shall occur at 
job sites. 

GEN‐10. To discourage the introduction and establishment of invasive plant species, seed 
mixtures/straw used within natural vegetation will be either rice straw or weed‐free straw. 

GEN‐11. Pipes, culverts, and similar materials greater than four inches in diameter will be stored 
so as to prevent covered wildlife species from using these as temporary refuges, and these 
materials will be inspected each morning for the presence of animals prior to being moved. An 
example of an appropriate storage method is to elevate materials at least 4 inches above the 
ground surface. 
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GEN‐12. Erosion control measures will be implemented to reduce sedimentation in wetland 
habitat occupied by covered animal and plant species when activities are the source of potential 
erosion problems. Plastic mono‐filament netting (erosion control matting) or similar material 
containing netting shall not be used at the project. Acceptable substitutes include coconut coir 
matting or tackified hydroseeding compounds. 

GEN‐13. Stockpiling of material will occur such that direct effects to covered species are 
avoided; areas with numerous rodent burrows will be avoided. Stockpiling of material in riparian 
areas will occur outside of the top of bank, and preferably outside of the outer riparian dripline 
and will not exceed 30 days. 

GEN‐14. Grading will be restricted to the minimum area necessary. 

GEN‐15. Prior to ground disturbing activities in sensitive habitats, project construction 
boundaries and access areas will be flagged during construction to reduce the potential for 
vehicles and equipment to stray into adjacent habitats. 

GEN‐16. Significant earth moving‐activities will not be conducted in riparian areas within 24 
hours of predicted storms or after major storms (defined as 1‐inch of rain or more). 

GEN‐17. Trenches will be backfilled as soon as possible. Open trenches will be searched each 
day prior to construction to ensure no covered species are trapped. Earthen escape ramps will be 
installed at intervals prescribed by a qualified biologist. 

General Avoidance and Minimization Measures Based on the EACCS PBO 

EACCS PBO General Protection Measure 1. At least 15 days prior to any ground disturbing 
activities, the Applicant will submit to USFWS for review and approval the qualifications of the 
proposed biological monitor(s). A qualified biological monitor means any person who has 
completed at least four years of university training in wildlife biology or a related science and/or 
has demonstrated field experience in the identification and life history of the listed species. 

EACCS PBO General Protection Measure 2. A USFWS-approved biological monitor will remain 
on-site during all construction activities in or adjacent to habitat for listed species. The USFWS-
approved biological monitor(s) will be given the authority to stop any work that may result in the 
take of listed species. If the USFWS-approved biological monitor(s) exercises this authority, the 
USFWS will be notified by telephone and electronic mail within one working day. The USFWS-
approved biological monitor will be the contact for any employee or contractor who might 
inadvertently kill or injure a listed species or anyone who finds a dead, injured, or entrapped 
individual. The USFWS-approved biological monitor will possess a working wireless/mobile 
phone whose number will be provided to the USFWS. 

EACCS PBO General Protection Measure 3. Prior to construction, a construction employee 
education program will be conducted in reference to potential listed species on site. At a 
minimum, the program will consist of a brief presentation by persons knowledgeable in 
endangered species biology and legislative protection (USFWS-approved biologist) to explain 
concerns to contractors, their employees, and agency personnel involved in the project. The 
program will include: a description of the species and their habitat needs; any reports of 
occurrences in the project permit area; an explanation of the status of each listed species and 
their protection under the Act; and a list of measures being taken to reduce effects to the species 
during construction and implementation. Fact sheets conveying this information and an 
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educational brochure containing color photographs of all listed species in the work area(s) will 
be prepared for distribution to the above-mentioned people and anyone else who may enter the 
project permit area. A list of employees who attend the training sessions will be maintained by 
the Applicant to be made available for review by USFWS upon request. Contractor training will 
be incorporated into construction contracts and will be a component of weekly project meetings. 

EACCS PBO General Protection Measure 4. Preconstruction surveys for listed species will be 
performed immediately prior to groundbreaking activities. Surveys will be conducted by 
USFWS-approved biologists. If at any point, construction activities cease for more than five 
consecutive days, additional preconstruction surveys will be conducted prior to the resumption of 
these actions. 

EACCS PBO General Protection Measure 5. To prevent the accidental entrapment of listed 
species during construction, all excavated holes or trenches deeper than 6 inches will be covered 
at the end of each work day with plywood or similar materials. Foundation trenches or larger 
excavations that cannot easily be covered will be ramped at the end of the work day to allow 
trapped animals an escape method. Prior to the filling of such holes, these areas will be 
thoroughly inspected for listed species by USFWS-approved biologists. In the event of a trapped 
animal is observed, construction will cease until the individual has been relocated to an 
appropriate location. 

EACCS PBO General Protection Measure 6. Relocation will be approved on a project specific 
basis. The Applicant will prepare a listed species relocation plan for the project to be reviewed 
and approved by USFWS prior to project implementation. The plan will include trapping and 
relocation methods, relocation site, and post relocation monitoring. 

EACCS PBO General Protection Measure 7. Only USFWS-approved biologists will conduct 
surveys and move listed species. 

EACCS PBO General Protection Measure 8. All trash and debris within the work area will be 
placed in containers with secure lids before the end of each work day in order to reduce the 
likelihood of predators being attracted to the site by discarded food wrappers and other rubbish 
that may be left on-site. Containers will be emptied as necessary to prevent trash overflow onto 
the site, and all rubbish will be disposed of at an appropriate off-site location. 

EACCS PBO General Protection Measure 10. All construction activities must cease one half 
hour before sunset and should not begin prior to one half hour after sunrise. There will be no 
nighttime construction. 

EACCS PBO General Protection Measure 11. Grading and construction will be limited to the dry 
season, typically May-October. If approved by USFWS, an extension will be allowed to finish 
work in the wet season. Ground-disturbing activities or construction will not be conducted during 
rain events or within 24 hours following a rain event. Rain events will be defined as at least 0.25 
inch in a 24-hour period for any work involving heavy equipment/vehicles or hand tools. 
Modifications to these work windows require USFWS approval. Following a rain event and prior 
to the continuation of ground-disturbing activities, a USFWS-approved biologist will inspect the 
work area for the presence of Central California tiger salamanders or California red-legged frogs. 
If individuals of either species are located during these surveys, they will be relocated outside the 
exclusion fencing (if present) or the boundary of the work area, a minimum of 70 feet. Planting 
and seeding activities may continue during the wet season within established work areas without 
the need for USFWS approval.  
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EACCS PBO General Protection Measure 12. Best Management Practices (BMPs) will be used 
to minimize erosion and impacts to water quality and effects to aquatic habitat. If necessary, a 
Storm Water Pollution Prevention Plan (SWPPP) will be prepared. 

EACCS PBO General Protection Measure 13. The Applicant will ensure a readily available copy 
of this document is maintained by the construction foreman/manager on the project site 
whenever earthmoving and/or construction is taking place. The name and telephone number of 
the construction foreman/manager will be provided to USFWS prior to groundbreaking. 

EACCS PBO General Protection Measure 14. The construction area shall be delineated with 
high visibility temporary fencing at least 4 feet in height, flagging, or other barrier to prevent 
encroachment of construction personnel and equipment outside of the construction area. Such 
fencing/flagging shall be inspected and maintained daily until completion of the project. The 
fencing will be removed only when all construction equipment is removed from the site. 

EACCS PBO General Protection Measure 15. Wildlife exclusion fencing will be installed at 
strategic locations to minimize impacts on species moving through the project permit area. For 
the dry season, proposed fencing locations will be submitted to USFWS for approval at least 15 
days prior to the start of construction activities and will include installation of exclusion fencing 
around all work areas within 500 feet of potential California red-legged frog or Central 
California tiger salamander aquatic breeding habitat. Wet season fencing locations will be 
submitted to USFWS for approval by October 15. In order to monitor the effectiveness of the 
exclusionary fencing, a USFWS-approved biologist will conduct regular surveys of the access 
roads to check for evidence of vehicular strike of listed species. A USFWS-approved biologist 
will also walk all fencelines at the beginning and end of each work day to look for individuals 
stranded along the fenceline. Adaptive contingency measures including the installation of 
additional fencing, increased monitoring intensity, or a reduced speed limit on project roads may 
be implemented as appropriate to reduce take. Exclusion fencing will be at least 3 feet high and 
the lower 6 inches of the fence will be buried in the ground to prevent animals from crawling 
under. The remaining 2.5 feet will be left above ground to serve as a barrier for animals moving 
on the ground surface. The fence will be pulled taut at each support to prevent folds or snags. 
Fencing shall be installed and maintained in good condition during all construction activities. 
Such fencing shall be inspected and maintained daily until completion of the project. The fencing 
will be removed only when all construction equipment is removed from the site. 

EACCS PBO General Protection Measure 16. A USFWS-approved biologist shall ensure that the 
spread or introduction of invasive exotic plant species shall be avoided to the maximum extent 
possible. Invasive exotic plants occurring from project activities in the plan area shall be 
removed to baseline levels. 

EACCS PBO General Protection Measure 17. Within 30 days prior to any ground disturbance, a 
qualified biologist will finalize the Grassland Restoration Plan  in coordination with USFWS and 
subject to USFWS approval, to ensure that temporarily disturbed annual grasslands and areas 
planned for the removal of turbine pad areas are restored to preconstruction conditions. The 
Grassland Restoration Plan will include but not be limited to the following measures: 

• Gravel will be removed from areas proposed for grassland restoration. 

• To the maximum extent feasible, topsoil will be salvaged from within onsite work areas 
prior to construction and stockpiled for use in restoration. Imported fill soils will be 
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limited to weed-free topsoil similar in texture, chemical composition, and pH to soils 
found at a reference site. 

• Where appropriate, restoration areas will be seeded (hydroseeding is acceptable) to 
ensure erosion control. Seed mixes will be tailored to closely match that of reference 
site(s) within the project area and should include native or naturalized, non-invasive 
species sourced within the project area or within 50 miles of the project area. 

• Reclaimed roads will be restored and vehicular travel will be restricted using grading or 
boulders or other appropriate methods to permanently restrict vehicle usage. 

• Success criteria for determining whether restoration efforts are successful will be 
included. At a minimum, criteria will address the following: (1) removal of sufficient 
gravel; (2) appropriate levels of soil compaction that allow for burrow establishment and 
adequate infiltration rates; (3) appropriate vegetation communities and percent native 
species plant cover for slope, aspect, and hydrological conditions based on reference sites 
and pre-project condition; and (4) an acceptable level of invasive plant cover at or below 
pre-project conditions. 

• A requirement to monitor restoration areas will be defined in the Grassland Restoration 
Plan. 

EACCS PBO General Protection Measure 18. If a work site is to be temporarily dewatered by 
pumping, intakes shall be completely screened with wire mesh not larger than 5 millimeters. 
Water shall be released or pumped downstream at an appropriate rate to maintain downstream 
flows during construction. Upon completion of construction activities, any barriers to flow shall 
be removed in a manner that would allow flow to resume with the least disturbance to the 
substrate. 

EACCS PBO General Protection Measure 19. If activities require dewatering, a USFWS-
approved biologist shall permanently remove, from within the dewatered area, any individuals of 
exotic species, such as bullfrogs, crayfish, and centrarchid fishes, to the maximum extent 
possible. The applicant shall have the responsibility to ensure that their activities are in 
compliance with the California Fish and Game Code. 

Species-Specific Avoidance and Minimization Measures Based on the EACCS 

AMPH-1 (Central California Tiger Salamander and California Red-legged Frog). If aquatic 
habitat is present, a qualified biologist will stake and flag an exclusion zone prior to activities. 
The exclusion zone will be fenced with orange construction zone and erosion control fencing (to 
be installed by construction crew). The exclusion zone will encompass the maximum practicable 
distance from the work site and at least 500 feet from the aquatic feature wet or dry. 

AMPH-2 (Central California Tiger Salamander and California Red-legged Frog).  

• A USFWS-approved biologist will conduct preconstruction surveys prior to ground 
disturbing activities within 500 feet of an aquatic feature. If individuals are found, work 
will not begin until they are moved out of the construction zone to a USFWS- and 
CDFW-approved relocation site. 

• A USFWS‐approved biologist should be present for initial ground disturbing activities. 
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• If the work site is within the typical dispersal distance (contact USFWS or CDFW for 
latest research on this distance for species of interest) of potential breeding habitat, 
barrier fencing will be constructed around the worksite to prevent amphibians from 
entering the work area. Barrier fencing will be removed within 72 hours of completion of 
work. 

• No monofilament plastic will be used for erosion control. 

• Construction personnel will inspect open trenches in the morning and evening for trapped 
amphibians. 

• A USFWS‐approved biologist possessing a valid ESA Section 10(a)(1)(A) permit or 
USFWS approval under an active biological opinion, will be contracted to trap and to 
move amphibians to nearby suitable habitat if amphibians are found inside the fenced 
area. 

• Work will be avoided within suitable habitat from October 31 (or the first measurable fall 
rain of 1 inch or greater) to May 1; but if approved by USFWS, wet-season work can 
occur for a limited time. 

MAMM-1 (San Joaquin Kit Fox). 

• If potential dens are present, their disturbance and destruction will be avoided.  

• If potential dens are located within the proposed work area and cannot be avoided during 
construction, USFWS‐approved biologist will determine if the dens are occupied or were 
recently occupied using methodology coordinated with USFWS and CDFW. If 
unoccupied, the USFWS‐approved biologist will collapse these dens by hand in 
accordance with USFWS procedures (Service 1999).  

• Exclusion zones will be implemented following USFWS procedures (Service 1999) or 
the latest USFWS procedures available at the time. The radius of these zones will follow 
current standards or will be as follows: Potential Den—50 feet; Known Den—100 feet; 
Natal or Pupping Den—to be determined on a case‐by‐case basis in coordination with 
USFWS and CDFW.  

• Pipes will be capped and trenches will contain exit ramps to avoid direct mortality while 
construction areas are active. 

Species-Specific Avoidance and Minimization Measures Based on the EACCS PBO 

EACCS PBO Red-Legged Frog Measure 1. A USFWS-approved biologist shall survey the work 
site immediately prior to construction activities. If California red-legged frogs, tadpoles, or eggs 
are found, the approved biologist shall contact USFWS to determine if moving any of these life-
stages is appropriate. In making this determination, USFWS shall consider if an appropriate 
relocation site exists as provided in a USFWS‐approved relocation plan. If USFWS approves 
moving animals, the approved biologist shall be allowed sufficient time to move California 
red-legged frogs from the work site before work activities begin. Only USFWS-approved 
biologists shall participate in activities associated with the capture, handling, and monitoring of 
California red-legged frogs. 
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EACCS PBO Red-Legged Frog Measure 2. Bare hands shall be used to capture California red-
legged frogs. USFWS-approved biologists will not use soaps, oils, creams, lotions, repellents, or 
solvents of any sort on their hands within two hours before and during periods when they are 
capturing and relocating individuals. To avoid transferring disease or pathogens of handling of 
the amphibians, USFWS-approved biologists will follow the Declining Amphibian Populations 
Task Force's “Code of Practice.” 

EACCS PBO California Tiger Salamander Measure 1. A USFWS-approved biologist shall 
survey the work site immediately prior to construction activities. If Central California tiger 
salamanders, larvae, or eggs are found, the approved biologist shall contact USFWS to determine 
if moving any of these life-stages is appropriate. In making this determination, USFWS shall 
consider if an appropriate relocation site exists as provided in a USFWS‐approved relocation 
plan. If USFWS approves moving animals, the approved biologist shall be allowed sufficient 
time to move Central California tiger salamanders from the work site before work activities 
begin. Only USFWS-approved biologists shall participate in activities associated with the 
capture, handling, and monitoring of Central California tiger salamanders. 

EACCS PBO California Tiger Salamander Measure 2. Bare hands shall be used to capture 
Central California tiger salamanders. USFWS-approved biologists will not use soaps, oils, 
creams, lotions, repellents, or solvents of any sort on their hands within two hours before and 
during periods when they are capturing and relocating individuals. To avoid transferring disease 
or pathogens during handling of the amphibians, USFWS-approved biologists will follow the 
Declining Amphibian Populations Task Force's “Code of Practice.” 

EACCS PBO San Joaquin Kit Fox Measure 1. A qualified USFWS-approved biologist will 
conduct a preconstruction survey no more than 30 days before the beginning of ground 
disturbance or any activity likely to affect the San Joaquin kit fox. This measure will be 
implemented in all off-road construction areas. The biologist will survey the proposed 
construction area and a 200-foot buffer area around the construction area to identify suitable 
dens. The biologist will conduct den searches by systematically walking transects spaced 30-100 
feet apart through the survey area. Transect distance should be determined on the basis of the 
height of vegetation such that 100 percent visual coverage of the project area is achieved. If dens 
are found during the survey, the biologist will map the location of each den as well as record the 
size and shape of the den entrance; the presence of tracks, scat, and prey remains; and if the den 
was recently excavated. The biologist will also record information on prey availability (e.g., 
ground squirrel colonies). The status of the den as defined by USFWS should also be determined 
and recorded. Dens will be classified in one of the following four den status categories:  

a. Potential den: Any subterranean hole within the species' range that has entrances of 
appropriate dimensions for which available evidence is sufficient to conclude that it is 
being used or has been used by a San Joaquin kit fox. Potential dens comprise: (1) any 
suitable subterranean hole; or (2) any den or burrow of another species (e.g., coyote, 
badger, red fox, or ground squirrel) that otherwise has appropriate characteristics for San 
Joaquin kit fox use.  

b. Known den: Any existing natural den or artificial structure that is used or has been used 
at any time in the past by a San Joaquin kit fox. Evidence of use may include historical 
records; past or current radio telemetry or spotlighting data; San Joaquin kit fox signs 
such as tracks, scat, and/or prey remains; or other reasonable proof that a given den is 
being or has been used by a San Joaquin kit fox.  
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c. Natal or pupping den: Any den used by a San Joaquin kit fox to whelp and/or rear their 
pups. Natal/pupping dens may be larger with more numerous entrances than dens 
occupied exclusively by adults. These dens typically have more San Joaquin kit fox 
tracks, scat, and prey remains in the vicinity of the den, and may have a broader apron of 
matted dirt and/or vegetation at one or more entrances. A natal den, defined as a den in 
which San Joaquin kit fox pups are actually whelped but not necessarily reared, is a more 
restrictive version of the pupping den. In practice, however, it is difficult to distinguish 
between the two; therefore, for purposes of this definition either term applies.  

d. Atypical den: Any artificial structure that has been or is being occupied by a San Joaquin 
kit fox. Atypical dens may include pipes, culverts, and diggings beneath concrete slabs 
and buildings.  

Written results of the surveys will be submitted to USFWS within one week of the completion of 
surveys and prior to the beginning of ground disturbance and/or construction activities likely to 
affect San Joaquin kit fox. 

EACCS PBO San Joaquin Kit Fox Measure 2. After preconstruction den searches and before the 
commencement of construction activities, a qualified USFWS-approved biologist will establish 
and maintain the following exclusion zones measured in a radius outward from the entrance or 
cluster of entrances of each den. 

a. Potential and atypical dens: A total of 4 or 5 flagged stakes will be placed 50 feet from 
the den entrance to identify the den location. 

b. Known den: Orange construction barrier fencing will be installed between the 
construction work area and the known den site at a minimum distance of 100 feet from 
the den. The fencing will be maintained until all construction-related disturbances have 
been terminated. At that time, all fencing will be removed to avoid attracting subsequent 
attention to the den.  

c. Natal/pupping den: USFWS will be contacted immediately if a natal or pupping den is 
discovered at or within 200 feet from the boundary of the construction area. 

d. Construction and other project activities will be prohibited or greatly restricted within 
these exclusion zones. Only essential vehicular operation on existing roads and foot 
traffic should be permitted and articulated to USFWS. All other construction activities, 
vehicle operation, material and equipment storage, and other surface-disturbing activities 
will be prohibited in the exclusion zones.  

e. In cases where avoidance is not a reasonable alternative, limited destruction of potential 
San Joaquin kit fox dens will be allowed. Potential dens can be removed by careful hand 
excavation by a USFWS-approved biologist or under the supervision of a USFWS-
approved biologist, after the dens have been monitored for 3 days with tracking medium 
or a remote sensor camera and determined to be vacant of San Joaquin kit foxes. If, 
during excavation or monitoring, a potential den is determined to be currently or 
previously used (e.g., San Joaquin kit fox sign found inside) by San Joaquin kit fox, then 
destruction of the den or construction in that area will cease and USFWS will be notified 
immediately. 

EACCS PBO San Joaquin Kit Fox Measure 3. Vehicle traffic will be restricted to established 
roads, construction areas, and other designated areas. 
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EACCS PBO San Joaquin Kit Fox Measure 4. Grading activities shall be designed to minimize 
or eliminate effects to rodent burrows. Areas with high concentrations of burrows and large 
burrows suitable for San Joaquin kit fox dens shall be avoided by grading activities to the 
maximum extent possible. In addition, when concentrations of burrows or large burrows are 
observed within the site, these areas shall be staked and flagged to ensure construction personnel 
are aware of their location and to facilitate avoidance of these areas. 

Additional Conservation Measures 

ADD-1. Coverboards will be placed every 50–100 feet along in the inside and outside of the 
fence line to minimize mortality of individual Central California tiger salamanders during 
dispersal and migration. The inside cover boards will be checked daily during fence line 
monitoring. If individuals are found, they will be relocated as directed in the USFWS-approved 
relocation plan. 

ADD-2. To confirm the absence and facilitate avoidance of listed plant species within the project 
permit area, a special-status plant survey will be completed prior to construction. The focused 
survey shall be conducted by a qualified biologist/botanist during the appropriate blooming 
period, or when the plant is readily identifiable, prior to the initiation of construction. Any 
populations of listed plant species found will be avoided by construction and maintenance 
activities in a manner approved by CDFW and USFWS to ensure that populations will not be 
harmed by construction ground disturbance or post-construction changes to hydrology or 
topography. 

ADD-3. Nonnative or invasive species, such as American bullfrogs, if found in the work area 
should be permanently removed from the project site by the qualified biological monitor (as 
defined under EACCS PBO General Protection Measure 1) whenever possible. 

ADD-4. All equipment will be cleaned prior to mobilization into the project permit area to 
reduce the spread of invasive weeds into the area. If equipment is being moved in the project 
permit area from a project site that has invasive weed species to another project that does not, the 
equipment will be cleaned. 

ADD-5. Fencing used for the project must create a visual and physical barrier for Central 
California tiger salamanders and California red-legged frogs; if the fencing is mesh and see-
through, some other material must be placed at the bottom to restrict frogs and salamanders from 
seeing through it. 

ADD-6. Seams that develop in the fence line must be checked during monitoring surveys as 
Central California tiger salamanders have been known to take refuge in them. 

ADD-7: Any fencing that is not meant for long-term use (i.e., not Ertec-like), will be replaced 
after 1 year of use, if construction lasts that long. 

ADD-8. A biological monitor will daily monitor wind speed and direction as well as dust created 
during vehicle transport around rock outcrops and dust generated by staging area activities. If the 
monitor believes that dust and wind conditions could cause dust to be deposited in rock outcrop 
pools, then the biological monitor has the authority to stop all activities until conditions improve 
or to modify activities to eliminate dust creation until adverse conditions are eliminated. 

ADD-9. Roads, staging areas, and construction sites within 0.25 mile of rock outcrops will be 
watered down daily to ensure that no dust is created that could cause sedimentation into rock 
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outcrops. Watering will occur as frequently as necessary to minimize dust conditions around 
rock outcrop pools. 

ADD-10. To ensure that potential indirect effects on aquatic habitats are minimized, a 
hydrologist will assist with design of project components, including access roads that are 
constructed within 250 feet of aquatic habitats. The intent of this measure is for the hydrologist 
to ensure that the project components are constructed in consideration of site-specific conditions 
such that the components do not obstruct natural drainage patterns, potentially redirecting flows 
away from the aquatic features, or concentrate flows that could cause erosion and sediment 
delivery to the features. A description of the methods and results of this work will be provided to 
USFWS prior to construction of project components within 250 feet of aquatic habitats. 

Action Area 

The action area is defined in 50 CFR § 402.02, as “all areas to be affected directly or indirectly 
by the Federal action and not merely the immediate area involved in the action.” For the 
purposes of the effects analysis, the action area encompasses the lands within the HCP project 
permit area and mitigation permit area boundaries.  

The project permit area encompasses approximately 580 acres within the APWRA in eastern 
Alameda County, California, consisting of two City of Santa Clara -owned parcels between 
Interstate 580 to the south and Altamont Pass Road to the north. The Rooney Ranch Wind 
Repowering Project would be constructed entirely within the project permit area, which includes 
an entrance and access road crossing the Alameda County right-of-way and privately-owned 
parcels between Altamont Pass Road and the properties. This part of the action area is likely 
greater than that needed to encompass the consequences to listed species from the construction 
and O&M footprint. It was selected because it provided a consistent boundary with the project 
permit area described in the HCP and was inclusive of areas of impacts to listed species.   

The mitigation permit area comprises potential mitigation lands still to be identified in Alameda 
County. The mitigation site, however, must be within the current range for San Joaquin kit fox as 
determined by the site selection criteria which limits the location of the mitigation site to eastern 
Alameda County. As a result, this analysis uses the EACCS PBO (Service 2012) action area, 
which includes 271,485 acres in eastern Alameda County, California and for which baseline 
settings can be referenced in the EACCS PBO. The western boundary runs along the Alameda 
Creek watershed boundary which encompasses small portions of the cities of Fremont, Union 
City, and Hayward. The northern, southern, and eastern boundaries follow the Alameda County 
line with Contra Costa County, Santa Clara County, and San Joaquin County, respectively. The 
mitigation permit area is inclusive of the project permit area. Other wind projects with the 
APWRA use the EACCS PBO when consultation is required through Clean Water Act Permits 
with the U.S. Army Corps of Engineers. As such, all direct and indirect effects to listed species 
impacted by these projects were analyzed in the context of the EACCS PBO boundaries. This 
project will also use that Action Area to be consistent with impacts to listed species in eastern 
Alameda County and to be inclusive of the mitigation permit area.   

Analytical Framework for the Jeopardy Determination 

Section 7(a)(2) of the Act requires that federal agencies ensure that any action they authorize, 
fund, or carry out is not likely to jeopardize the continued existence of listed species.  
“Jeopardize the continued existence of” means to engage in an action that reasonably would be 
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expected, directly or indirectly, to reduce appreciably the likelihood of both the survival and 
recovery of a listed species in the wild by reducing the reproduction, numbers, or distribution of 
that species (50 CFR § 402.02). 

The jeopardy analysis in this biological opinion considers the effects of the proposed federal 
action, and any cumulative effects, on the rangewide survival and recovery of the listed species.  
It relies on four components: (1) the Status of the Species, which describes the current rangewide 
condition of the species, the factors responsible for that condition, and its survival and recovery 
needs; (2) the Environmental Baseline, which analyzes the current condition of the species in the 
action area without the consequences to the listed species caused by the proposed action, the 
factors responsible for that condition, and the relationship of the action area to the survival and 
recovery of the species; (3) the Effects of the Action, which determines all consequences to listed 
species that are caused by the proposed federal action; and (4) the Cumulative Effects, which 
evaluates the effects of future, non-federal activities in the action area on the species. The Effects 
of the Action and Cumulative Effects are added to the Environmental Baseline and in light of the 
status of the species, the Service formulates its opinion as to whether the proposed action is 
likely to jeopardize the continued existence of the listed species. 

Analytical Framework for the Adverse Modification Determination 

Section 7(a)(2) of the Act requires that federal agencies ensure that any action they authorize, 
fund, or carry out is not likely to destroy or to adversely modify designated critical habitat.  A 
final rule revising the regulatory definition of “destruction or adverse modification” (DAM) was 
published on August 27, 2019 (84 FR 44976). The final rule became effective on  
October 28, 2019. The revised definition states: 

“Destruction or adverse modification means a direct or indirect alteration that 
appreciably diminishes the value of critical habitat as a whole for the conservation of a 
listed species.” 

The DAM analysis in this biological opinion relies on four components: (1) the Status of Critical 
Habitat, which describes the current rangewide condition of the critical habitat in terms of the 
key components (i.e., essential habitat features, primary constituent elements, or physical and 
biological features) that provide for the conservation of the listed species, the factors responsible 
for that condition, and the intended value of the critical habitat overall for the 
conservation/recovery of the listed species; (2) the Environmental Baseline, which analyzes the 
current condition of the critical habitat in the action area without the consequences to designated 
critical habitat caused by the proposed action, the factors responsible for that condition, and the 
value of the critical habitat in the action area for the conservation/recovery of the listed species; 
(3) the Effects of the Action, which determines all consequences to designated critical habitat that 
are caused by the proposed federal action on the key components of critical habitat that provide 
for the conservation of the listed species, and how those impacts are likely to influence the 
conservation value of the affected critical habitat; and (4) Cumulative Effects, which evaluate the 
effects of future non-federal activities that are reasonably certain to occur in the action area on 
the key components of critical habitat that provide for the conservation of the listed species and 
how those impacts are likely to influence the conservation value of the affected critical habitat.  
The Effects of the Action and Cumulative Effects are added to the Environmental Baseline and in 
light of the status of critical habitat, the Service formulates its opinion as to whether the action is 
likely to destroy or adversely modify designated critical habitat. The Service’s opinion evaluates 
whether the action is likely to impair or preclude the capacity of critical habitat in the action area 
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to serve its intended conservation function to an extent that appreciably diminishes the 
rangewide value of critical habitat for the conservation of the listed species. The key to making 
that finding is understanding the value (i.e., the role) of the critical habitat in the action area for 
the conservation/recovery of the listed species based on the  

Status of the Species 

Central California tiger salamander 

For the most recent comprehensive assessment of the species' range-wide status, please refer to 
the California Tiger Salamander Central California Distinct Population Segment (Ambystoma 
californiense) 5-Year Review: Summary and Evaluation available at 
https://ecos.fws.gov/docs/five_year_review/doc4466.pdf (Service 2014) and Recovery Plan for 
the Central California Distinct Population Segment of the California Tiger Salamander 
(Ambystoma californiense) available at 
https://ecos.fws.gov/docs/recovery_plan/Signed%20Central%20CTS%20Recovery%20Plan.pdf 
(Service 2017) for the current Status of the Species. No change in the species’ listing status was 
recommended in this 5-year review.  

San Joaquin kit fox 

Refer to the Species Status Assessment Report for the San Joaquin kit fox (Vulpes macrotis 
mutica) available at https://ecos.fws.gov/ServCat/DownloadFile/185116 (Service 2020a) and San 
Joaquin Kit Fox (Vulpes macrotis mutica) 5-Year Review: Summary and Evaluation available at 
https://ecos.fws.gov/docs/five_year_review/doc6647.pdf (Service 2020b) for the current Status 
of the Species. No change in the species’ listing status was recommended in this 5-year review.  

California red-legged frog 

Listing Status: The California red-legged frog was listed as a threatened species on May 23, 1996 
(Service 1996). Critical habitat was designated for this species on April 13, 2006 (Service 2006), 
with revisions to the critical habitat designation published on March 17, 2010 (Service 2010). At 
that time, the Service recognized the taxonomic change from Rana aurora draytonii to Rana 
draytonii (Shaffer et al. 2010). The Service’s Recovery Plan for the California red-legged frog 
(Rana aurora draytonii) (Recovery Plan) was published for the California red-legged frog on 
September 12, 2002 (Service 2002). 

Description: The California red-legged frog is the largest native frog in the western United States 
(Wright and Wright 1949), ranging from 1.5 to 5.1 inches in length (Stebbins 2003). The 
abdomen and hind legs of adults are largely red, while the back is characterized by small black 
flecks and larger irregular dark blotches with indistinct outlines on a brown, gray, olive, or 
reddish background color.  Dorsal spots usually have light centers (Stebbins 2003); dorsolateral 
folds are prominent on the back. The California red-legged frog is sexually dimorphic; the 
females are larger than the males (Dodd 2013a, b). California red-legged frog tadpoles range 
from 0.6 inch to 3.1 inches in length and the background color of the body is dark brown and 
yellow with darker spots (Storer 1925). 

Current Status and Distribution: The historical range of the California red-legged frog extended 
from central Mendocino County and western Tehama County south in the California Coast 
Range to northern Baja California, Mexico, and in the Sierra Nevada/Cascade Ranges from 
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Shasta County south to Madera County (Jennings and Hayes 1994). The species historically 
occurred from sea level to elevations of about 5,200 feet in 46 counties; however, currently the 
taxon is extant in 238 streams or drainages within only 22 counties, representing a loss of 70 
percent of its former range (Service 2002). Isolated populations persist in several Sierra Nevada 
foothill locales and in Riverside County (Barry and Fellers 2013; Backlin et al. 2017; CDFW 
2017; Gordon, R. and J. Bennett, pers. comm., 2017). The species is no longer considered extant 
in California’s Central Valley due to significant declines caused by habitat modifications and 
exotic species (Fisher and Shaffer 1996). Currently, the California red-legged frog is widespread 
in the San Francisco Bay nine-county area (CDFW 2017). They are still locally abundant within 
the California coastal counties from Mendocino County to Los Angeles County and presumed 
extirpated in Orange and San Diego counties (CDFW 2017; Yang, D. and J. Martin, pers. 
comm., 2017; Gordon, R. and J. Bennett, pers. comm., 2017). Baja California represents the 
southernmost edge of the species’ current range (Peralta-García et al. 2016).  

Barry and Fellers (2013) conducted a comprehensive study to determine the current range of the 
California red-legged frog in the Sierra Nevada, concluding that it differs little from its historical 
range; however, the current Sierra Nevada populations appear to be small and tend to fluctuate. 
Since 1991, eleven California red-legged frog populations have been discovered or confirmed, 
including eight probable breeding populations (Barry and Fellers 2013; Mabe, J., pers. comm., 
2017). Microsatellite and mitochondrial DNA analysis by Richmond et al. (2014) confirmed the 
Sierra Nevada populations of the California red-legged frog are genetically distinct from each 
other, as well as from other populations throughout the range of this species. The research 
concluded that the Sierra Nevada populations are persisting at low levels of genetic diversity and 
no contemporary gene flow across populations exist. On a larger geographic scale, range 
contraction has left a substantial gap between Sierra Nevada and Coast Range populations, 
similar to the gap separating the Southern California and Baja California populations (Richmond 
et al. 2014). 

Habitat and Life History:  

Habitat 

The California red-legged frog generally breeds in still or slow-moving water associated with 
emergent vegetation, such as cattails, tules, or overhanging willows (Storer 1925; Fellers 2005). 
Aquatic breeding habitat predominantly includes permanent water sources such as streams, 
marshes, and natural and manmade ponds in valley bottoms and foothills (Jennings and Hayes 
1994; Bulger et al. 2003; Stebbins 2003). Since the 1850’s, manmade ponds may actually 
supplement stream pool breeding habitat and can be capable of supporting large populations of 
this species. Breeding sites may hold water only seasonally, but sufficient water must persist at 
the beginning of the breeding season and into late summer or early fall for tadpoles to 
successfully complete metamorphosis. Breeding habitat does not include deep lacustrine water 
habitat (e.g., deep lakes and reservoirs 50 acres or larger in size) (Service 2010). Within the 
coastal lagoon habitats, salinity is a significant factor on embryonic mortality or abnormalities 
(Jennings and Hayes 1990). Jennings and Hayes (1990) conducted laboratory studies and field 
observations concluding salinity levels above 4.5 parts per thousand detrimentally affected the 
California red-legged frog embryos. Aquatic breeding habitat does not need to be available every 
year, but it must be available at least once within the frog’s lifespan for breeding to occur 
(Service 2010). 
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Non-breeding aquatic habitat consists of shallow (non-lacustrine) freshwater features not suitable 
as breeding habitat, such as seasonal streams, small seeps, springs, and ponds that dry too 
quickly to support breeding. Non-breeding aquatic and riparian habitat is essential for providing 
the space, food, and cover necessary to sustain the California red-legged frog. Riparian habitat 
consists of vegetation growing nearby, but not typically in, a body of water on which it depends, 
and usually extends from the bank of a pond or stream to the margins of the associated 
floodplain (Service 2010). Adult California red-legged frogs may avoid coastal habitat with 
salinity levels greater than 6.5 parts per thousand (Jennings and Hayes 1990).   

Cover and refugia are important habitat characteristic preferences for the species (Halstead and 
Kleeman 2017). Refugia may include vegetation, organic debris, animal burrows, boulders, 
rocks, logjams, industrial debris, or any other object that provides cover. Agricultural features 
such as watering troughs, spring boxes, abandoned sheds, or haystacks may also be utilized by 
the species. Incised stream channels with portions narrower and depths greater than 18 inches 
may also provide important summer sheltering habitat. During periods of high water flow, 
California red-legged frogs are rarely observed; individuals may seek refuge from high flows in 
pockets or small mammal burrows beneath banks stabilized by shrubby riparian growth 
(Jennings and Hayes 1994). Accessibility to cover habitat is essential for the survival of 
California red-legged frogs within a watershed and can be a factor limiting frog population 
numbers and survival.  

Breeding  

In the Coast Range and at lower elevations, the California red-legged frog typically breeds 
between November and April (Storer 1925; Jennings and Hayes 1994; Fellers 2005). However, 
breeding phenology varies by location and across years, largely based on differences in climatic 
conditions (McHarry et al. 2019). At sites that routinely experience winter temperatures below 
freezing, the beginning of breeding is generally corresponded with the onset of spring’s warmer 
air temperatures, such as in the Sierra Nevada where breeding typically occurs in late February 
and March (McHarry et al. 2019). Dependent on weather conditions, breeding in the Sierra 
Nevada can occur into late April (Barry 2002).  

Females deposit their egg masses on emergent vegetation, floating on or near the surface of the 
water. The California red-legged frog is often a prolific breeder, laying eggs during or shortly 
after large rainfall events. Egg masses containing 300-4,000 eggs hatch after six to fourteen days 
(Storer 1925; Jennings and Hayes 1994; Fellers 2005). Historically, the California red-legged 
frog in the Sierra Nevada likely bred within stream pools, which tend to be small with limited 
forage, constraining the size and number of populations (Barry and Fellers 2013).  

California red-legged frog tadpoles undergo metamorphosis three to seven months following 
hatching. Most males reach sexual maturity in two years, while it takes approximately three 
years for females (Jennings and Hayes 1985; Fellers 2005). Under favorable conditions, 
California red-legged frogs may live eight to ten years (Jennings et al. 1992). Of the various life 
stages, tadpoles likely experience the highest mortality rates; only one percent of each egg mass 
completes metamorphosis (Jennings et al. 1992). 

Diet  

The California red-legged frog has a variable diet that changes with each of its life history stages. 
The feeding habits of the early stages are likely similar to other ranids, whose tadpoles feed on 
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algae, diatoms, and detritus by grazing on the surface of rocks and vegetation (Fellers 2005). 
Hayes and Tennant (1985) found invertebrates to be the most common food items of adult 
California red-legged frogs collected in southern California; however, they speculated that this 
was opportunistic and varied based on prey availability. Vertebrates, such as Pacific tree frogs 
(Pseudacris regilla) and California mice (Peromyscus californicus), represented over half of the 
prey mass eaten by larger frogs, although invertebrates were the most numerous food items. 
Feeding typically occurs along the shoreline and on the surface of the water; juveniles appear to 
forage during both daytime and nighttime, whereas adults appear to feed at night (Hayes and 
Tennant 1985).  

Movement  

California red-legged frogs do not have a distinct breeding migration (Fellers 2005), rather they 
may move seasonally from non-breeding pools or refugia to breeding pools. Some individuals 
remain at breeding sites year-round while others disperse to neighboring water features or moist 
upland sites when breeding is complete and/or when breeding pools dry (Service 2002; Bulger et 
al. 2003; Fellers and Kleeman 2007; Tatarian and Tatarian 2008; Tatarian 2008). Studies in the 
several San Francisco Bay counties showed movements are typically along riparian corridors 
(Fellers and Kleeman 2007; Tatarian 2008). Although, some individuals, especially on rainy 
nights and in more mesic areas, travel without apparent regard to topography, vegetation type, or 
riparian corridors, and can move directly from one site to another through normally inhospitable 
habitats such as heavily grazed pastures or oak-grassland savannas (Bulger et al 2003).  

California red-legged frogs show high site fidelity (Tatarian and Tatarian 2008) and typically do 
not move significant distances from breeding sites (Bulger et al. 2003; Fellers and Kleeman 
2007; Tatarian and Tatarian 2008; Tatarian 2008). When traveling between aquatic sites, 
California red-legged frogs typically travel less than 0.31 miles (Fellers and Kleeman 2007; 
Tatarian and Tatarian 2008), although they have been documented to move more than two miles 
in Santa Cruz County (Bulger et al. 2003). Various studies have found that the frogs typically do 
not make terrestrial forays further than 200 feet from aquatic habitat (Bulger et al. 2003; Fellers 
and Kleeman 2007; Tatarian and Tatarian 2008; Tatarian 2008). Upland movements are typically 
associated with precipitation events and usually last for one to four days (Tatarian 2008).  

Threats: Factors associated with declining populations of the California red-legged frog 
throughout its range include degradation and loss of habitat through agriculture, urbanization, 
mining, overgrazing, recreation, timber harvesting, non-native species, impoundments, water 
diversions, erosion and siltation altering upland and aquatic habitat, degraded water quality, use 
of pesticides, and introduced predators (Service 2002, 2010). Urbanization often leaves isolated 
habitat fragments and creates barriers to frog dispersal. 

Non-native species pose a major threat to the recovery of California red-legged frogs. Several 
researchers have noted the decline and eventual local disappearance of California and northern 
red-legged frogs in systems supporting bullfrogs (Jennings and Hayes 1990; Twedt 1993), red 
swamp crayfish, signal crayfish, and several species of warm water fish including sunfish, 
goldfish, common carp, and mosquitofish (Moyle 1976; Barry 1992; Hunt 1993; Fisher and 
Shaffer 1996). The decline of the California red-legged frog due to these non-native species has 
been attributed to predation, competition, and reproduction interference (Twedt 1993; Bury and 
Whelan 1984; Storer 1933; Emlen 1977; Kruse and Francis 1977; Jennings and Hays 1990; 
Jennings 1993).  
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Chytridiomycosis, an infectious disease caused by the chytrid fungus, Batrachochytrium 
dendrobatidis (Bd), has been found to adversely affect amphibians globally (Davidson et al. 
2003; Lips et al. 2006). While Bd prevalence in wild amphibian populations in California is 
unknown (Fellers et al. 2011), chytrid is expected to be widespread throughout much of the 
California red-legged frog’s range. The chytrid fungus has been documented within the 
California red-legged frog populations at Point Reyes National Seashore, two properties in Santa 
Clara County, Yosemite National Park, Hughes Pond, Sailor Flat, Big Gun Diggings, and Spivey 
Pond (Padgett-Flohr and Hopkins 2010; Tatarian and Tatarian 2010; Fellers et al. 2011; Barry 
and Fellers 2013). However, no chytrid-related mortality has been reported in these populations, 
suggesting that California red-legged frogs are less vulnerable to the pathogenic effects of 
chytrid infection than other amphibian species (Tatarian and Tatarian 2010; Barry and Fellers 
2013; Fellers et al. 2017). While chytrid infection may not directly lead to mortality in California 
red-legged frogs, Padgett-Flohr (2008) states that this infection may reduce overall fitness and 
could lead to long-term effects.  Therefore, it is difficult to estimate the full extent and risk of 
chytridiomycosis to the California red-legged frog populations.   

Recovery Plan: The Recovery Plan identifies eight recovery units (Service 2002). The goal of the 
Recovery Plan is to protect the long-term viability of all extant populations within each recovery 
unit. Within each recovery unit, delineated core areas, designed to protect metapopulations, 
represent contiguous areas of moderate to high California red-legged frog densities. The 
management strategy identified within this Recovery Plan will allow for the recolonization of 
habitats within and adjacent to core areas naturally subjected to periodic localized extinctions, 
thus assuring the long-term survival and recovery of California red-legged frogs. 

Status of Critical Habitat 

California red-legged frog 

The Service designated critical habitat for the California red-legged frog on April 13, 2006 
(Service 2006b) and a revised designation to the critical habitat was published on  
March 17, 2010 (Service 2010).  At this time, the Service recognized the taxonomic change from 
Rana aurora draytonii to Rana draytonii (Shaffer et al. 2010). Critical habitat is defined in 
Section 3 of the Act as: (1) The specific areas within the geographical area occupied by a 
species, at the time it is listed in accordance with the Act, on which are found those physical or 
biological features (a) essential to the conservation of the species and (b) that may require special 
management considerations or protection and; (2) specific areas outside the geographical area 
occupied by a species at the time it is listed, upon a determination that such areas are essential 
for the conservation of the species. In determining which areas to designate as critical habitat, the 
Service considers those physical and biological features that are essential to a species’ 
conservation and that may require special management considerations or protection (50 CFR 
424.12(b)). The Service is required to list the known primary constituent elements (PCEs) 
together with the critical habitat description. Such physical and biological features include, but 
are not limited to, the following: (1) space for individual and population growth, and for normal 
behavior; (2) food, water, air, light, minerals, or other nutritional or physiological requirements; 
(3) cover or shelter; (4) sites for breeding, reproduction, rearing of offspring, or dispersal and; (5) 
generally, habitats that are protected from disturbance or are representative of the historic 
geographical and ecological distributions of a species. 

The PCEs defined for the California red-legged frog were derived from its biological needs. The 
area designated as revised critical habitat provides aquatic habitat for breeding and non-breeding 
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activities and upland habitat for shelter, foraging, predator avoidance, and dispersal across its 
range. The PCEs and, therefore, the resulting physical and biological features essential for the 
conservation of the species were determined from studies of California red-legged frog ecology.  
Based on the above needs and our current knowledge of the life history, biology, and ecology of 
the species, and the habitat requirements for sustaining the essential life-history functions of the 
species, the Service determined that the PCEs essential to the conservation of the California red-
legged frog are: (1) aquatic breeding habitat defined as standing bodies of fresh water (with 
salinities less than 7.0 parts per thousand), including: natural and manmade (e.g., stock) ponds, 
slow-moving streams or pools within streams, and other ephemeral or permanent water bodies 
that typically become inundated during winter rains and hold water for a minimum of 20 weeks 
in all but the driest of years; (2) non-breeding aquatic habitat defined as freshwater and wetted 
riparian habitats, as described above, that may not hold water long enough for the subspecies to 
hatch and complete its aquatic life cycle but that do provide for shelter, foraging, predator 
avoidance, and aquatic dispersal for juvenile and adult California red-legged frogs. Other 
wetland habitats that would be considered to meet these elements include, but are not limited to: 
plunge pools within intermittent creeks; seeps; quiet water refugia during high water flows; and 
springs of sufficient flow to withstand the summer dry period; (3) upland habitat defined as 
upland areas adjacent to or surrounding breeding and non-breeding aquatic and riparian habitat 
up to a distance of 1 mile in most cases and comprised of various vegetational series such as 
grasslands, woodlands, wetland, or riparian plant species that provides the frog shelter, forage, 
and predator avoidance. Upland features are also essential in that they are needed to maintain the 
hydrologic, geographic, topographic, ecological, and edaphic features that support and surround 
the wetland or riparian habitat. These upland features contribute to the filling and drying of the 
wetland or riparian habitat and are responsible for maintaining suitable periods of pool 
inundation for larval frogs and their food sources, and provide breeding, non-breeding, feeding, 
and sheltering habitat for juvenile and adult frogs (e.g., shelter, shade, moisture, cooler 
temperatures, a prey base, foraging opportunities, and areas for predator avoidance). Upland 
habitat should include structural features such as boulders, rocks and organic debris (e.g., 
downed trees, logs), as well as small mammal burrows and moist leaf litter and; (4) dispersal 
habitat defined as accessible upland or riparian dispersal habitat within designated units and 
between occupied locations within a minimum of 1 mile of each other and that allows for 
movement between such sites. Dispersal habitat includes various natural habitats and altered 
habitats such as agricultural fields, which do not contain barriers (e.g., heavily traveled road 
without bridges or culverts) to dispersal. Dispersal habitat does not include moderate- to high-
density urban or industrial developments with large expanses of asphalt or concrete, nor does it 
include large reservoirs over 50 acres in size, or other areas that do not contain those features 
identified in PCEs 1, 2, or 3 as essential to the conservation of the subspecies.  

With the revised designation of critical habitat, the Service intends to conserve the geographic 
areas containing the physical and biological features that are essential to the conservation of the 
species, through the identification of the appropriate quantity and spatial arrangement of the 
PCEs sufficient to support the life-history functions of the species. Not all life-history functions 
require all the PCEs and not all areas designated as critical habitat will contain all the PCEs.  
Refer to the final designation of critical habitat for California red-legged frog for additional 
information. 

Environmental Baseline 

Environmental baseline refers to the condition of the listed species or its designated critical 
habitat in the action area, without the consequences to the listed species or designated critical 
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habitat caused by the proposed action. The environmental baseline includes the past and present 
impacts of all Federal, State, or private actions and other human activities in the action area, the 
anticipated impacts of all proposed Federal projects in the action area that have already 
undergone formal or early section 7 consultation, and the impact of State or private actions 
which are contemporaneous with the consultation in process. The consequences to listed species 
or designated critical habitat from ongoing agency activities or existing agency facilities that are 
not within the agency's discretion to modify are part of the environmental baseline.  

Refer to the Environmental Baseline on pages 40 to 42 in the EACCS PBO available at 
http://www.eastalco-conservation.org/documents/eaccs_bo.pdf (Service 2012) and to Chapter 2-
Evironmental Setting of the EACCS available at http://www.eastalco-
conservation.org/documents.html (ICF International 2010) for more information on the land use 
as well as the general physical, biological, and habitat based resources within eastern Alameda 
County and the mitigation permit area. 

Existing Conditions – Project Permit Area 

The APWRA, where the project permit area is located, is an approximately 50,000-acre area that 
extends across the northeastern hills of Alameda County and a smaller portion of Contra Costa 
County to the north. The region is generally characterized by mostly treeless rolling foothills of 
nonnative annual grassland. The dominant land uses in and surrounding the project area are wind 
energy generation and agriculture (cattle grazing). Major anthropogenic features of the region are 
the wind turbines and ancillary facilities, an extensive grid of high-voltage power transmission 
lines, substations, microwave towers, a landfill site, Interstate 580, railroad lines, ranch houses, 
clusters of rural residential homes on Dyer and Midway Roads, Bethany Reservoir, and the 
South Bay Pumping Plant. Threats to the species within and around the project permit area 
include habitat degradation or elimination resulting from development, overgrazing, landfill 
sites, wind projects, and associated infrastructure (roads, etc.). 

The land surrounding the boundaries of the project permit area consists primarily of agricultural 
(grazing) lands. Lands to the east of the project permit area are also agricultural but are used for 
more intensive crops. Lands to the south and west of the project permit area contain wind energy 
producing facilities (the Golden Hills Wind Project and the Golden Hills North Wind Project, 
respectively).  

Land within the project permit area is designated as Large Parcel Agriculture (LPA) according to 
the East County Area Plan (Alameda County Community Development Agency 1994), adopted 
in 1994 and amended in 1996, 1998, 2000, and 2002. Wind farms are allowed as conditional uses 
within this designation. The project permit area is also within Alameda County’s designated 
Wind Resource Area identified in the East County Area Plan. The property is owned by the City 
of Santa Clara and though the City is not subject to the zoning of the County, it would similarly 
only allow a compatible use. Rooney Ranch, LLC is a privately-owned company created by 
sPower for this wind facility and has a lease with the City of Santa Clara to develop, construct, 
and operate the Rooney Ranch Wind Repowering Project. Rooney’s lease specifies that the City 
reserves the right to use or lease the land for farmland grazing, provided that it won’t interfere 
with the wind facility. As such, there is currently a grazing lease on the land and it is expected to 
continue on the land. 

The project permit area is characterized by steep to rolling hills with elevations between 750 and 
1,150 feet above mean sea level. The project permit area is on the eastern slopes of the Altamont 

http://www.eastalco-conservation.org/documents/eaccs_bo.pdf
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Pass area, in the transition to the flat San Joaquin Valley. The topographic and meteorological 
conditions within the region produce strong, steady winds. 

The project permit area is underlain primarily by Altamont series soils with the Altamont Rocky 
Clay unit as the dominant unit. Linne clay, Pescadero loam, Rincon clay, and San Ysidro loam 
are the remaining soil types within the project permit area. In general, most soil units have a 
heavy proportion of clay, which has a high shrink-swell rate, resulting in cracks on the surface 
that extend into the substratum. Depth to weathered bedrock is generally 2-4 feet. 

The project permit area is located in the San Joaquin Delta Watershed hydrologic unit 
(hydrologic unit code 1804003). The primary streams in the area are Mountain House Creek, 
Patterson Run, and several unnamed tributaries. Mountain House Creek flows to Old River in the 
Sacramento-San Joaquin Delta. The primary sources of hydrology in the project permit area are 
precipitation and surface runoff.  One impoundment (i.e., stock pond) within the project permit 
area has been constructed to provide water for grazing animals. 

Five land cover types that are present within the project permit area include annual grassland, 
developed, ephemeral drainage, rock outcrops, and pond. See Table 2 and Table 3 for acreages 
of terrestrial and aquatic habitats. See Figure 1 for a map of the proposed wind facility with 
aquatic habitat types. All land cover types are described below: 

• Developed areas include those previously used in ranching operations, wind project 
operation, and site access. A small 0.2-acre substation and a 0.2-acre ranching facility are 
in these areas. Roads and other infrastructure occupy approximately 2.6 acres of the site. 

• One stock pond (P-2) in the southeastern portion of the project permit area (0.6 acre) 
appears to be a small permanent feature constructed to retain runoff water for livestock 
use. There are two, small ephemeral ponds (P-1 and P-3) in the south and southwest 
portions of the project permit area. P-1 is within approximately 225 feet of the nearest 
construction feature; the other ponds are greater than 250 feet from the construction 
footprint. The surface area of the ponds varies with the time of year. Because of the 
ponds’ shallow profile and the characteristically hot, dry summers and well-draining soil, 
the ponds only hold water for a short portion of the year, estimated to be up to 1 month 
after larger rain events. The ponds are unvegetated but may sometimes support a narrow 
fringe of cattail or scattered cattail plants (Typha spp.).  

• Ephemeral drainages are seasonally wet features. Three ephemeral drainages are present 
in the project permit area. This community occupies approximately 0.2 acre in the 
southwestern and southeastern portions of the project permit area. The drainages are 
located in low-lying areas, draining water from surrounding hillsides and likely 
conveying water only following storm events. Two of the drainages (ED-2 and ED-3) are 
more than 250 feet from any planned activities. One ephemeral drainage (ED-1) is 
approximately 225 feet from planned activities. Vegetation consists of hydrophytic plant 
species adapted to wetland conditions. Vegetation typically associated with this feature 
includes generalists such as hyssop loosestrife (Lithium hyssopifolia), cocklebur 
(Xanthium strumarium), Mediterranean barley, and Italian ryegrass. Upland species such 
as black mustard, redstem filaree, common tarweed (Holocarpha virgata), and soft chess 
brome can also occur. Approximately 0.17 acre of ephemeral drainages within the project 
permit area is classified as a water of the U.S. regulated under Section 404 of the Clean 
Water Act (ICF 2018b). 
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• Numerous rock outcrops are present in the western portion of the project permit area (2.3 
acres), nine of which contain variously sized rock pools and are surrounded by annual 
grassland. The density of rock outcrop pools varied from 1–10 pools per outcrop. The 
nearest pools are approximately 50 feet away from proposed staging areas. Surveys of the 
wetland pools located within the rock outcrops identified the existence of vernal pool 
fairy shrimp during periods of inundation (ICF 2018b). 

• Annual grassland, the dominant land cover type in the project permit area (~579 acres), 
corresponds to the California annual grassland land cover type identified in the EACCS. 
It is an herbaceous community dominated by naturalized annual grasses with intermixed 
perennial and annual forbs. Dominant species observed include soft chess brome (Bromus 
hordeaceus), big heron bill (Erodium botrys), red-stem filaree (E. cicutarium), Italian 
ryegrass (Festuca perennis [Lolium multiflorum]), and Mediterranean barley (Hordeum 
marinum var. gussoneanum). The annual grasslands were grazed to a relatively short 
height in most areas, and ground squirrel and gopher burrows were observed throughout 
the nonnative annual grasslands in the action area. Invasive species are present in the 
project permit area, but they do not form dense stands with high cover. A complete 
inventory has not been completed, but species known to occur include Italian thistle 
(Carduus pycnocephalus), mustard (Hirschfeldia incana), black mustard (Brassica 
nigra), yellow star-thistle (Centaurea solstitialis), and various nonnative grasses. 

Table 2. Estimated Acreage of Land Cover Types in the Project Permit Area1 

Land Cover Type Acres 
Annual grassland 575.3 
Developed/roads/other infrastructure 3.3 
Ephemeral drainage 0.2 
Rock outcrops 2.3 
Pond 0.6 
 Total 581.7 

1 Differences in acreage between the HCP (ICF 2020) and this biological opinion may be due 
to spatial calculation errors in geospatial analysis. 

 

Table 3. Aquatic Feature Acreages in the Project Permit Area  

Aquatic Feature Type Feature ID 
Distance to Nearest 
Construction (feet) Acreage 

Pond (ephemeral) P-1 225 0.01 
Pond (permanent) P-2 1,200 0.58 
Pond (ephemeral) P-3 430 0.03 
Ephemeral drainage ED-1 225 0.02 
Ephemeral drainage ED-2 1,600 0.06 
Ephemeral drainage ED-3 960 0.09 
 Total   0.80 
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Figure 1.  Rooney Ranch Impact Area and Aquatic Habitats 

 

Map taken from Appendix B of the HCP (ICF 2020) 
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Central California tiger salamander 

Central California tiger salamanders have not been documented in the project permit area, but 
are known to occur immediately outside it (CDFW 2020, ICF 2010). Numerous populations of 
Central California tiger salamanders are known in the APWRA and as a result of monitoring 
other nearby wind projects (Golden Hills and Golden Hills North). A total of 575 acres of habitat 
is located within the project permit area. Potential breeding habitat is present within the project 
permit area in the form of one stock pond (0.6 acre) and rock outcrop pools (within 2.3 acres of 
rock outcrops). Suitable upland dispersal and underground refugia habitat for the species is 
present in annual grasslands throughout the project permit area (579 acres). 

The project permit area is known to support a robust population of ground squirrels, which 
produce extensive burrow systems that provide underground refugia for the Central California 
tiger salamander. The California Natural Diversity Database (CNDDB) lists four occurrences of 
the species within 1 mile of the project permit area, including one within the northwest access 
area for the wind facility site (CDFW 2020). There are no barriers that would exclude nearby 
populations of Central California tiger salamanders from using the action area. Due to available 
breeding, dispersal, and underground refugia habitat within the action area, and the action area 
being within the salamander’s 1.3-mile dispersal distance from known populations, it is likely 
that Central California tiger salamanders occur within the project permit area. 

San Joaquin kit fox 

Numerous historic CNDDB records for San Joaquin kit fox have been recorded within 2 miles of 
the project permit area (CDFW 2020). These observations date from between 1972 and 1998. As 
noted above, while the range remains the same, the species' population structure since 1998 has 
become more fragmented; the action area is considered part of a satellite population and is likely 
occupied mainly by dispersers and not by residents or breeders (Service 2020a). The most recent 
5-year review and Species Status Assessment (Service 2020a and 2020b) indicate that the 
certainty of occurrence of the San Joaquin kit fox in Alameda County is low due to the lack of 
recent sightings within the last 15 years. Kit fox density in the project permit area is low due to 
many factors, including local abundance of coyotes, which are a major predator of the San 
Joaquin kit fox. 

Suitable denning and dispersal habitat for the San Joaquin kit fox is present in annual grassland 
throughout the project and action area, totaling 579 acres. Coyotes are known to occur in the 
action area and can prey on and compete with San Joaquin kit foxes. Due to the historic records, 
and suitable habitat for dispersal located within the action area, San Joaquin kit foxes are likely 
to occur at low densities within the project permit area.  

California red-legged frog 

Although the project permit area is entirely within designated critical habitat for the California 
red-legged frog (Unit CCS-2B), they have not been documented in the project permit area; 
however, they are known to occur within dispersal distance of it (CDFW 2020). Potential 
breeding habitat is present within the project permit area in the form of one stock pond (0.6 
acre). Non-breeding habitat is present in rock outcrops as well as ephemeral drainages and ponds 
(0.2 acre). Annual grassland throughout the action area provides suitable upland dispersal 
habitat, totaling 579 acres. A total of approximately 579 acres of habitat is located within the 
project permit area. 
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Numerous populations of the California red-legged frog are known in the APWRA (ICF 2010) 
and as a result of monitoring other nearby wind projects (Golden Hills and Golden Hills North). 
The CNDDB lists three occurrences within 1 mile of the project permit area (CDFW 2020). 
There are no barriers that would exclude nearby populations of California red-legged frogs from 
using the action area. Due to their recorded presence within the action area, presence of suitable 
breeding, sheltering, foraging and dispersal habitat and nearby occurrences within the frog’s 1 to 
2-mile dispersal distance, it is likely that California red-legged frogs occur in the project permit 
area. 

California red-legged frog Critical Habitat 

Critical habitat unit CCS-2B occupies 44,463 acres (Service 2010). The unit contains aquatic 
habitat for breeding and nonbreeding activities and upland habitat for foraging and dispersal 
activities. The unit was known to be occupied at the time of the critical habitat designation. The 
entire project permit area of approximately 582 acres is within critical habitat unit CCS-2B. All 
four PCEs of designated critical habitat for this species are present within the action area: (1) 
aquatic breeding habitat (ponds and perennial wetland drainages); (2) aquatic non breeding 
(freshwater features not suitable for breeding, such as other seasonal wetland types) and riparian 
habitat; (3) upland habitats associated with riparian and aquatic habitat that provide food and 
shelter (annual grasslands); and (4) dispersal habitat (i.e., accessible upland or riparian habitat 
within and between occupied or previously occupied sites within 1 mile of each other that do not 
contain barriers-e.g., heavily traveled roads without bridges or culverts-to dispersal).  

EACCS PBO - Appended Project Summary 

Under the 2012 EACCS PBO, including the recent Sandhill Wind Repowering Project, 25 
projects will have resulted in the cumulative disturbance of approximately 1,037 acres: 197 acres 
of permanent disturbance and 840 acres of temporary disturbance. Approximately, 2,470 acres of 
listed species habitat will have been conserved through the compensatory mitigation under the 
2012 EACCS PBO. All temporary disturbances are required to have been restored to pre-project 
conditions within a year of the disturbance.  

As of June 17, 2018, one California red-legged frog has been relocated unharmed and one has 
been found dead from project activities. As of June 17, 2018, 1,004 Central California tiger 
salamanders have been relocated unharmed and 70 have been found dead, mainly along 
exclusionary fencing. These have all taken place during construction of wind project facilities. 
No San Joaquin kit foxes have been observed.  

One of these projects, the Golden Hills Wind Energy Facility Repowering Project, had 
exclusionary fencing installed around construction areas near Central California tiger salamander 
ponds to prevent salamanders from moving into construction zones. During construction of this 
project, more than 60 Central California tiger salamanders migrating from nearby breeding 
ponds were found desiccated along the exclusionary fenceline. In addition, more than 1,000 
Central California tiger salamanders were found along the fence and were successfully moved 
out of harm’s way. Reduction of fencing, the inclusion of pit traps along fencing near ponds or 
along construction zones, and placement of fencing around breeding ponds, resulted in a reduced 
number of Central California tiger salamander mortalities. In the summer of 2017, the Golden 
Hills North Energy Facility Repowering Project used the updated fencing measures from the 
original Golden Hills project. Central California tiger salamanders on this project were also 
captured and relocated. In total, 48 individuals were relocated unharmed, and three individuals 
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were found dead at the project (two crushed along roads and one found desiccated). These sites 
show how abundant Central California tiger salamanders are within the Altamont Hills and how 
successful site-specific fencing plans can be towards reducing migrating salamander mortality 
from construction barriers like exclusionary or silt fencing.  

Effects of the Action 

Effects of the action are all consequences to listed species or critical habitat that are caused by 
the proposed action, including the consequences of other activities that are caused by the 
proposed action. A consequence is caused by the proposed action if it would not occur but for the 
proposed action and it is reasonably certain to occur. Effects of the action may occur later in time 
and may include consequences occurring outside the immediate area involved in the action. See 
Table 3 for acreages associated with direct impacts to upland landcover types. 

California red-legged frog and Central California tiger salamander 

The project permit area construction and O&M activities will result in the temporary disturbance 
of 45.9 acres and permanent loss of 1.8 acres of upland foraging, dispersal, and sheltering habitat 
for the California red-legged frog and Central California tiger salamander. Temporary 
disturbance will be due to the following actions: power collection system installation, gen-tie 
installation, staging area installation, access road construction and expansion, turbine foundation 
installation and meteorological tower installation. Permanent loss of habitat will be due to access 
road construction and expansion, turbine foundation installation and meteorological tower 
installation. Upland habitat will be temporarily disturbed for the installation of electrical 
collection lines and turbine work areas, and the building of access roads (including culvert 
installations). The project will restore all areas temporarily disturbed after the completion of 
activities through revegetation, and in a way that follows BMPs and minimizes hydrological 
effects - such as erosion and sedimentation - based on the site’s original topography. 
Additionally, conservation measures that limit construction and grading to the dry season (when 
California red-legged frogs are not likely to be foraging, dispersing or sheltering or Central 
California tiger salamanders are less likely to be above ground), and implement BMPs for 
erosion and impacts to water quality reduce the likelihood of project activities adversely 
affecting aquatic features in the action area. 

No aquatic habitat should be directly or indirectly impacted by the proposed activities in the 
project permit area. Aquatic features within the project permit area are limited to one stock pond, 
two ephemeral ponds, and three ephemeral drainages. Breeding habitat for the California red-
legged frog and Central California tiger salamander is likely in the permanent stock pond (P-2) 
with only Central California salamanders potentially using rock outcrop pools. All other features 
(ephemeral drainages, ephemeral ponds) are likely used as non-breeding habitat by the California 
red-legged frog. Indirect effects resulting from hydrologic changes to aquatic features and the 
surrounding uplands could adversely affect the special-status amphibians in the project permit 
area by: reducing survival of eggs or larvae in breeding habitat (concentrated, fast/heavy flows or 
erosion and sedimentation that cause injury to eggs/larvae); reducing suitability of non-breeding 
habitat for frogs (concentrated, heavy flows in drainages that cause disturbance to adults); or, 
reducing survival of eggs or larvae in breeding habitat by intersecting drainage into ponds and 
shortening the inundation period or feature depth. However, a review of the proposed action by a 
professional hydrologist determined that the primary risk to aquatic features would be from 
redirected or concentrated runoff that could lead to erosion and sedimentation, such as from 
construction of roads. Construction of the features along the ridgetops of the project permit area 
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minimizes the potential for adverse effects to watershed hydrology and overland flow into 
aquatic features as the occurrence of concentrated overland flow in the upper reaches of sub-
watersheds would be unlikely (ICF 2019). Roads constructed at lower, sub-watershed elevations 
could alter the hydrology in existing drainages by intersecting concentrated flow in drainages. 
Given the distance of the roads from the mapped drainages, the extent of proposed restoration, 
and the extent of BMPs to avoid and reduce sedimentation (see Effect BIO-2) or alter drainage 
patterns (HCP Conservation Measure ADD-10), this risk was determined to be low (ICF 2019), 
and no hydrologic alterations are expected from any activities or from the presence of features on 
the landscape. See discussion below for more details on each feature. 

The hydrology of ephemeral ponds (P-1 and P-3) and rock outcrop pools potentially used by 
these amphibian species would not be adversely affected by construction of new features or 
construction activities. Stock pond (P-2) is approximately 1,200 feet from any proposed facility 
or construction activity and, therefore, its hydrology (through overland or subsurface flow) is 
unlikely to be altered during construction or permanently. In addition, ephemeral drainages ED-
1, ED-2, and ED-3, would not be altered by construction activities and facility features primarily 
because of their location relative to the construction activities and facility features (Figure 1). 
Ephemeral drainages ED-2 and ED-3 are at least 960 feet away from the nearest area of 
disturbance and would be unaffected because of site restoration and lack of connection between 
the disturbance area and the ephemeral drainages. According to the hydrological analysis (ICF 
2019), ephemeral drainage ED-1 is 225 feet away from the nearest disturbance area and is 
unlikely to be affected by project construction because flow paths from the nearby proposed road 
will be restored following construction, most precipitation would directly percolate because of 
the porosity of soils, and site drainage following construction would carry flow along the road 
perpendicular to the ephemeral drainage. In addition, construction would generally be limited to 
the dry season, and BMPs would be implemented as part of the SWPPP that would further avoid 
adverse effects to these ephemeral drainages. Finally, alterations of existing drainage patterns 
that could potentially affect ponds would be mostly avoided or minimized by HCP Conservation 
Measure ADD-10 which would require the design of project components within 250 feet of an 
aquatic feature to be developed in coordination with a professional hydrologist to ensure that 
project components do not obstruct or alter natural drainage patterns. For example, roads could 
be engineered to avoid intersecting flows or concentrating flows into aquatic features by first 
avoiding aquatic features to the greatest extent possible, and then by avoiding grading roads in a 
manner that concentrates enough flow to create overall flow paths that can erode the road and 
create erosion where flow exits the road and follows a steeper flow path. In addition, temporary 
ground disturbances from new or upgraded access roads would be restored to pre-project 
conditions through grading to original contour and seeding with an appropriate Service-approved 
seed mixture. Construction is anticipated to be completed during the dry season (April 15 to 
October 31), APWRA Programmatic Environmental Impact Report (PEIR) Mitigation Measure 
WQ-1 would be implemented, and most drainages and ponds are greater than 250 feet from the 
nearest construction activity (see Table 3). Finally, SWPPP BMPs required by the PEIR measure 
WQ-1 (such as hydromulch and erosion wattles) and restoration of all temporarily affected areas 
would be implemented following construction impacts, which would further reduce the potential 
for changes to existing drainage patterns and potential for erosion or siltation reaching drainages 
or ponds during the wet season while impacted areas are rehabilitating, as well as in the long 
term.  

Aquatic habitat for these species is expected to be degraded if the project has a spill of fuel or 
other hazardous materials or increased sedimentation in the intermittent drainage. The 
degradation of aquatic habitats from a spill or sedimentation will be minimized by implementing 
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water quality and erosion control BMPs and avoiding work when it is raining and when there is 
flowing water in the intermittent drainage. 

Construction activities would cause avoidance of the habitat or impedance behavior such that it 
alters movement, sheltering, or foraging. As a result, movement, foraging, and sheltering will be 
disturbed and reduced for both California red-legged frogs and Central California tiger 
salamanders during construction activities within the work area and reduced survival during the 
six-month work window would be a potential effect. Six months of reduced survival is unlikely 
to affect the local population or cause a sustained decline. Additionally, because movement will 
be restricted in some areas, breeding success of salamanders will likely be reduced during the six 
months of construction. The stock pond (potential breeding site) is 1,200 feet from construction 
activities, and migrating salamanders will likely be restricted from getting to and from the pond. 
Six months of reduced reproductive success in one pond is unlikely to affect the local population, 
particularly because not all salamanders breed every year. 

Construction activities such as grading, widening roadways, and installation of turbine 
foundations are expected to result in the injury or mortality of individual California red-legged 
frogs and Central California tiger salamanders migrating, dispersing, foraging, or sheltering 
within the action area. California red-legged frogs and Central California tiger salamanders could 
be injured or killed if they were run over by heavy equipment. Individuals could be crushed if 
they were sheltering or aestivating in burrows that were collapsed during construction. These 
effects will be minimized during construction by: having all employees and contractors 
performing construction activities receiving environmental sensitivity training, providing 
exclusionary fencing around work areas within 500 feet of aquatic features, having a Service-
approved biological monitor conduct pre-construction surveys prior to groundbreaking activities 
and on site during all construction activities, limiting work to the daytime and dry weather when 
frogs and salamanders are less likely to disperse through the work area, and by having the 
Service-approved biologist relocate any individuals from the action area that are in danger of 
being injured or killed. By implementing these measures, injury or mortality to individuals 
should be minimal during the 1-year construction period and during O&M activities, and should 
not result in a reduction of the local population. As a result, injury or mortality of individuals 
would not result in population-level effects to these amphibians, and the effect would not be 
significantly adverse. 

For the proposed project, the Applicant will implement several conservation measures that 
should be similar to what was found to be successful at these Golden Hills Wind Project sites. 
These measures include: biological monitoring during construction activities, the establishment 
of exclusion zones and exclusionary fencing at a minimum of 500 feet from an aquatic feature 
wet or dry, and installing wildlife fencing to exclude salamanders from entering the work area. 
Lastly, EACCS PBO California tiger salamander Measure 1 requires surveys for salamanders 
prior to construction, and moving Central California tiger salamanders, if appropriate, through 
coordination with the Service. Minimizing exclusionary fencing throughout the project by 
placing exclusionary fencing only near aquatic features should prevent desiccation of animals by 
limiting barriers to movement and allowing biologists to target those areas where relocation of 
animals will be necessary.  

It is expected that very few California red-legged frogs or Central California tiger salamanders 
will need to be captured and relocated due to the one potential breeding pond being located 1,200 
feet away from the construction footprint. The conservation measures and BMPs in place will 
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also help keep the frogs and salamanders out of the project footprint, so there will be less of a 
need for relocation of individuals. 

When turbines are operational, noise levels will be elevated over existing conditions. Studies of 
the effects of sound on other wildlife species have indicated that noise can cause alterations in 
behavior patterns. Studies on amphibians have mostly focused on vocalization and call detection 
by frogs. Noise can affect the spacing and degree of aggregation of calling male frogs and can 
affect the emergence of spadefoot toads at times when water is not present (ICF 2012). However, 
due to the limited research data available and the lack of baseline data regarding current turbine 
noise in the action area, it is difficult to quantify the impacts of noise on California red-legged 
frogs.  

O&M activities may also result in temporary effects to Central California tiger salamander and 
California red-legged frog upland and aquatic habitats. Direct and indirect adverse effects to 
special‐status amphibians and their habitat from hydrologic and upland alterations during O&M 
activities will be similar to those described for project construction. Equipment use during 
maintenance activities such as road repair, firebreak maintenance, or turbine foundation repair, 
could result in injury or mortality of these species similar to that described above for 
construction activities. Because such a small upland area (0.5 acre every five years) would be 
impacted by O&M activities each year, movement, foraging, sheltering, and breeding for the 
population would be only minimally affected and thus, O&M activities that affect habitat should 
not result in a significant adverse effect to local populations. 

As noted previously in the Description of the Proposed Action section, the project proponent has 
proposed a set of conservation measures, including the commitment to provide compensatory 
habitat at mitigation ratios outlined in the EACCS and EACCS PBO. The compensatory 
mitigation ratio for permanent impacts will be at a minimum 3:1 for California red-legged frog 
and between 3:1 and 4:1 for Central California tiger salamander (depending on the location of 
the mitigation site relative to where the impact occurs, as outlined in the EACCS Table 3-8). The 
Applicant will also provide compensatory mitigation for temporary impacts at a 1:1 ratio. This 
compensatory habitat is intended to minimize the effect on these species of the proposed 
project’s anticipated incidental take, resulting from the effects to the habitat that are described 
above.  

Management actions in the mitigation permit area would preserve, maintain, and potentially 
enhance annual/native grassland vegetation and aquatic features (i.e., creeks and ponds). These 
actions would temporarily displace wildlife due to noise, vibration, and human presence, similar 
to those actions described above for construction activities. Conservation measures included in 
the HCP would be used to minimize and avoid injury or mortality to individuals. The mitigation 
treatments would result in the maintenance or reestablishment of annual and native grasslands 
and aquatic feature hydrology, and so no permanent negative effects to Central California tiger 
salamander or California red-legged frog populations would result. Proposed treatments also 
would protect intact habitat areas from wildland fires. Overall effects of habitat at the mitigation 
permit area to these species are anticipated to be beneficial. Any adverse effects would be short-
term, temporary, and should not result in any adverse population level effects.  

This component of the action will have the effect of protecting and managing lands for the 
species’ conservation in perpetuity. The compensatory lands will provide suitable habitat for 
breeding, feeding, or sheltering commensurate with or better than habitat lost as a result of the 
proposed project. Providing this compensatory habitat as part of a relatively large, contiguous 
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block of conserved land may contribute to other recovery efforts for the Central California tiger 
salamander and California red-legged frog. 

San Joaquin kit fox 

The project permit area construction and O&M activities will result in the temporary disturbance 
of 45.9 acres and permanent loss of 1.8 acres of upland foraging, dispersal, breeding and 
sheltering habitat for the San Joaquin kit fox. Temporary disturbance will be due to the following 
actions: power collection system installation, gen-tie installation, staging area installation, access 
road construction and expansion, turbine foundation installation and meteorological tower 
installation. Permanent loss of habitat will be due to access road construction and expansion, 
turbine foundation installation, and meteorological tower installation. The project will restore all 
areas temporarily disturbed after the completion of activities through revegetation. The 
mitigation site must be within the current range for San Joaquin kit fox within the EACCS permit 
area as determined by the site selection criteria which limits the location of the mitigation site to 
eastern Alameda County.  

All temporary impacts will be restored within six months and fully restored to current condition 
within one year following impact through activities such as grading to original contour and 
reseeding. In the long term, with the minimal presence of 1.8 acres of facilities for 35 years and 
temporary O&M effects of 0.5 acre every 5 years, San Joaquin kit foxes will use the landscape as 
they do currently for movement, foraging, and shelter; any behavioral alteration resulting from 
these facilities on the landscape is expected to be negligible and should not impact any 
population of individuals moving through the area. 

Behavioral alteration from disturbance during construction could alter movement, foraging, and 
sheltering behaviors such that survivability rates are decreased temporarily (six months). This 
change in essential behaviors and movement caused by a decrease in available habitat could lead 
to an increase in predation. As described above, the Altamont Hills are part of a satellite 
population of the San Joaquin kit fox, and the area is used mainly by dispersing individuals and 
not residents. While movement could be impeded through the project permit area, the 
surrounding landscape would still provide habitat for kit fox movement through the Altamont 
Hills. Construction of the project would not block movement of individuals through the 
Altamont Hills to adjacent areas. EACCS Mitigation Measure MAMM-1, San Joaquin kit fox 
avoidance requires the identification of potential dens and avoids adverse effects to individuals 
through the application of an exclusion zone around occupied burrows if construction in the 
vicinity of the burrows could not be avoided otherwise. By implementing these species-specific 
measures to protect den sites and denning individuals, injury or mortality to individuals will be 
minimized and likely avoided during the six-month construction period and should not result in a 
reduction of any population whose individuals disperse through the permit area. Because 
individuals are unlikely to be injured and because movement through the Altamont Hills is not 
blocked during construction, temporary construction activities would not result in population-
level effects. 

O&M activities, such as road repair, firebreak maintenance, or turbine foundation repair, may 
also result in adverse effects to the San Joaquin kit fox or their grassland habitat and may cause 
injury or mortality to individuals similar to those described above for construction activities; 
however, these effects will mainly be temporary. Behavioral alteration from disturbance during 
O&M activities is not likely to alter movement, foraging, and sheltering behaviors for large areas 
or timeframes because of the small area impacted annually (0.5 acre every 5 years); any 
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behavioral alteration resulting from these facilities on the landscape is expected to be negligible 
and should not affect any population of individuals moving through the area. 

Additionally, San Joaquin kit foxes may become trapped onsite in equipment such as pipes and 
in trenches, but proposed conservation measures to cap pipes and cover trenches should 
minimize and avoid entrapment. The Service does not expect any injury or mortality to the San 
Joaquin kit fox due to the low density of individuals in the area. Implementation of the following 
conservation measures will reduce the previously stated effects: retain a biological monitor 
during ground-disturbing activities in environmentally sensitive areas; conduct preconstruction 
surveys within habitat for special-status species; restore disturbed annual grassland; implement 
measures to avoid and minimize potential impacts on the San Joaquin kit fox such as the 
application of exclusion zones around active dens (EACCS and EACCS PBO species-specific 
measures); and compensate for the loss of suitable habitat for San Joaquin kit fox. These 
measures would minimize and effectively avoid the direct loss of individuals from construction 
and O&M activities. Additionally, limiting work to the daytime when the San Joaquin kit fox is 
less likely to disperse through the action area, and implementing a site-wide speed limit for 
vehicles in the action area will minimize mortality or injury to individuals.  

As noted previously in the Description of the Proposed Action section, the project proponent has 
proposed a set of conservation measures, including the commitment to provide compensatory 
habitat in a mitigation ratio for permanent impacts between 3:1 and 3.5:1 (depending on the 
location of the mitigation site relative to where the impact occurs, as outlined in the EACCS 
Table 3-11), and a mitigation ratio for temporary impacts of 1:1 as outlined in the EACCS PBO 
as a condition of the action. This compensatory habitat is intended to minimize the effect on the 
species of the proposed project’s anticipated incidental take, resulting from the effects to the 
habitat that are described above.  

Management actions in the mitigation permit area would preserve, maintain, and potentially 
enhance annual/native grassland vegetation and aquatic features (i.e., creeks and ponds). These 
actions would temporarily displace wildlife due to noise, vibration, and human presence, similar 
to those action described above for construction activities. Conservation measures included in 
the HCP would be used to minimize and avoid injury or mortality to individuals. The mitigation 
treatments will result in the maintenance or reestablishment of annual and native grasslands and 
aquatic feature hydrology and so no permanent negative effects to a San Joaquin kit fox 
population would result. Proposed treatments also would protect intact habitat areas from 
wildland fires. Overall effects of habitat at the mitigation permit area to the San Joaquin kit fox 
are anticipated to be beneficial. Any adverse effects would be short-term, temporary, and should 
not result in any adverse population level effects.  

This component of the action will have the effect of protecting and managing lands for the 
species’ conservation in perpetuity. The compensatory lands will provide suitable habitat for 
breeding, feeding, or sheltering commensurate with or better than habitat lost as a result of the 
proposed project. Providing this compensatory habitat as part of a relatively large, contiguous 
block of conserved land may contribute to other recovery efforts for the species. 

California red-legged frog Critical Habitat Unit CCS-2B 

The approximately 582-acre project permit area is entirely within the California red-legged frog 
critical habitat unit CCS-2B, which encompasses 44,463 acres and contains all four PCEs for 
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California red-legged frogs: (1) aquatic breeding habitat, (2) aquatic non-breeding habitat, (3) 
upland foraging habitat, and (4) upland dispersal habitat. 

The project will result in the temporarily disturbance of 45.9 acres and permanent loss of 1.8 
acres of upland foraging and dispersal habitat (PCE 3 and 4) within designated critical habitat 
due to construction and O&M activities such as construction of new access roads, turbine 
foundation installation, and staging area installation (Table 3).  

The project will restore all areas temporarily disturbed after the completion of activities through 
revegetation, and in a way that follows BMPs and minimizes hydrological effects - such as 
erosion and sedimentation - based on the site’s original topography. As state above, all 
management actions in the mitigation permit area would preserve, maintain, and potentially 
enhance annual/native grassland vegetation and aquatic features (i.e., creeks and ponds); thus, 
these actions would be temporary, short-term, and beneficial to the species and its habitat. 

Permanent and temporary effects on upland and aquatic habitat will adversely affect PCEs 3 and 
4 of California red-legged frog critical habitat as result of the disturbance described above. 
Conservation measures will avoid or minimize the loss of these four PCEs by ensuring that 
disturbed areas are restored to functioning habitat and ensuring avoidance of non-disturbed 
habitats. Therefore, PCEs for the California red-legged frog Critical Habitat Unit CCS-2B within 
the project areas that are only temporarily disturbed will be restored, maintaining the 
conservation value of the unit, as a whole, for the California red-legged frog.  
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Table 1.  Upland Habitat (Annual Grassland) Ground Disturbance Summary for Construction 
and Maintenance (acres) 

Activity Permanent Ground 
Disturbance 

Temporary Ground 
Disturbance 

Construction   
Access road expansion 1.0 7.0 
Staging area installation 0.0 15.0 

Turbine foundation 
installation 

0.5 17.6 

Power collection system 
installation 

0.0 3.0 

Meteorological tower 
installation 

0.1 0.2 

Substation expansion 0.1 0.1 
Power poles 0.1 0.0 

 Subtotal 1.8 42.9 
 

Maintenance   

O&M work (0.5 acre every 5 
years for 30 years)b 0.0 3.0 

Subtotal 0.0 3.0 
Total 1.8 45.9 

a Existing access roads will be reused to the extent possible; however, some sections of new 
access road will be required.  
b Although the project’s operational period is expected to be up to 35 years, ground-disturbing 
O&M activities will only occur in operational years 5-35 (30 years). 

 

Cumulative Effects 

Cumulative effects include the effects of future State, Tribal, local, or private actions that are 
reasonably certain to occur in the action area considered in this biological opinion. Future federal 
actions that are unrelated to the proposed action are not considered in this section because they 
require separate consultation pursuant to section 7 of the Act. During this consultation, the 
Service did not identify any future non-federal actions that are reasonably certain to occur in the 
action area of the proposed project. 

Conclusion 

After reviewing the current status of the Central California tiger salamander, San Joaquin kit fox, 
and California red-legged frog included in this biological opinion, the environmental baseline for 
these species within the action area, the effects of the proposed Rooney Ranch Wind Repowering 
Project HCP and the cumulative effects, it is the Service’s biological opinion that the issuance of 
a section 10(a)(1)(B) incidental take permit to Rooney Ranch, LLC, as proposed, is therefore not 
likely to jeopardize the continued existence of the Central California tiger salamander, San 
Joaquin kit fox, and California red-legged frog. The Service reached this conclusion because the 
HCP’s effects will not rise to the level of precluding recovery of the species or reducing the 
likelihood of their survival based on the following: 
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1) Successful implementation of the conservation measures described in this biological 
opinion will minimize the adverse effects on individuals of the listed species; 

2) All habitats temporarily disturbed within the action area will be restored; 

3) The degradation of aquatic habitat for the Central California tiger salamander and 
California red-legged frog will be minimized and avoided through the implementation of 
water quality BMPs; and 

4) Compensatory mitigation for the preservation of habitat will be implemented as outlined 
in the EACCS for the Central California tiger salamander, San Joaquin kit fox, and the 
California red-legged frog. 

Although the permanent loss of 1.8 acres and temporary loss of 45.9 acres of habitat during the 
36-year term of the HCP would contribute to the overall reduction of habitat for these species 
during this time, the conservation measures (including the purchase of at least 51.3 acres of 
mitigation credits or placement of a conservation easement on occupied habitat that would 
require the protection and management for the benefit of the Covered Species after the 36-year 
HCP term) will contribute to the long-term preservation and management of Covered Species 
habitat in eastern Alameda County.   

After reviewing the current status of designated critical habitat for the California red-legged frog, 
the environmental baseline for the action area, the effects of the proposed Rooney Ranch Wind 
Repowering Project HCP, and the cumulative effects, it is the Service’s biological opinion that 
the Rooney Ranch Wind Repowering Project HCP, as proposed, is not likely to destroy or 
adversely modify designated critical habitat. The Service reached this conclusion because the 
Plan’s effects to the designated critical habitat, when added to the environmental baseline and 
analyzed in consideration of all potential cumulative effects, will not rise to the level of 
precluding the function of the California red-legged frog critical habitat to serve its intended 
conservation role for the species based on the following: 

1) Successful implementation of the conservation measures described in this biological 
opinion will minimize the temporary, adverse effects on the PCEs of critical habitat;  

2) The PCEs that are temporarily disturbed will be restored within the action area within one 
year;  

3) The implementation of water quality BMPs will minimize and avoid the degradation of 
PCEs 1 and 2 within the action area; 

4) A minor amount of habitat (1.8 acres) will be permanently removed from the critical 
habitat unit; and 

5) Compensatory mitigation for the preservation of habitat will be implemented as outlined 
in the EACCS for the California red-legged frog that may occur within the same critical 
habitat unit.  

The effects to California red-legged frog critical habitat are small and discrete, relative to the 
entire area designated, and are not expected to appreciably diminish the value of the critical 
habitat or prevent it from sustaining its role in the conservation of the California red-legged frog. 



Field Supervisor  41 

INCIDENTAL TAKE STATEMENT 

Section 9 of the Act and federal regulation pursuant to section 4(d) of the Act prohibit the take of 
endangered and threatened species, respectively, without special exemption. Take is defined as 
to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture or collect, or to attempt to engage 
in any such conduct. Harass is defined by Service regulations at 50 CFR 17.3 as an intentional or 
negligent act or omission which creates the likelihood of injury to wildlife by annoying it to such 
an extent as to significantly disrupt normal behavior patterns which include, but are not limited 
to, breeding, feeding, or sheltering. Harm is defined by the same regulations as an act which 
actually kills or injures wildlife. Harm is further defined to include significant habitat 
modification or degradation that results in death or injury to listed species by significantly 
impairing essential behavior patterns, including breeding, feeding, or sheltering. Incidental take 
is defined as take that is incidental to, and not the purpose of, the carrying out of an otherwise 
lawful activity. Under the terms of section 7(b)(4) and section 7(o)(2), taking that is incidental to 
and not intended as part of the agency action is not considered to be prohibited taking under the 
Act provided that such taking is in compliance with the terms and conditions of this Incidental 
Take Statement. 

The Rooney Ranch Wind Repowering Project Habitat Conservation Plan and its associated 
documents identify anticipated effects on Covered Species and the measures that will be taken to 
minimize those effects. The HCP’s Conservation Strategy, including the monitoring and adaptive 
management plan (Chapter 5), the implementation plan (Chapter 6) and the section 10(a)(1)(B) 
permit issued with respect to the proposed HCP, are hereby incorporated by reference as 
reasonable and prudent measures within this Incidental Take Statement pursuant to 50 CFR 
§402.14(i). Such terms and conditions are non-discretionary and must be undertaken for the 
exemptions under section 10(a)(1)(B) and section 7(o)(2) of the Act to apply. If the Applicant 
fails to adhere to these terms and conditions, the protective coverage of the section 10(a)(1)(B) 
permit and section 7(o)(2) may lapse. The anticipated amount or extent of the incidental take and 
associated reporting requirements are described in the Plan and its accompanying section 
10(a)(1)(B) permit. 

Amount or Extent of Take 

Covered Activities will result in the harm, capture, injury, and mortality of the Central California 
tiger salamander and the California red-legged frog and the non-lethal harm of the San Joaquin 
kit fox within 47.7 acres of the approximately 582-acre project permit area and within a 
(potentially) 51.3-acre mitigation site (~99 acres total). Impacts to these species as a result of 
management activities on the mitigation sites are expected to be limited and are not expected to 
occur over the entire 51.3 acres. Because the location of management activities on the mitigation 
sites is unknown, the Service will assume take in the form of harm and capture could occur over 
the entire acreage with the expectation that the amount of habitat impacted within the 
conservation areas will be significantly less due to the type of management and monitoring 
activities expected to preserve and maintain the site for the benefit of the species and the 
avoidance and minimization measures within the HCP. 

Central California tiger salamander 

The Service anticipates that incidental take of the Central California tiger salamander will be 
difficult to detect because when this amphibian is not in their breeding ponds, or foraging, 
migrating, or conducting other surface activity, it inhabits the burrows of ground squirrels or 
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other rodents; the burrows may be located a distance from the breeding ponds; the migrations 
occur on a limited period during rainy nights in the fall, winter, or spring; and the finding of an 
injured or dead individual is unlikely because of their relatively small body size. Losses of this 
species also may be difficult to quantify due to seasonal fluctuations in their numbers, random 
environmental events, changes in water regime at their breeding ponds, or additional 
environmental disturbances. 
 
In instances in which the number of individuals that may be taken cannot be determined, the 
Service may quantify take in the amount of lost or disturbed habitat as a result of the project 
action; since take is expected to result from these effects to habitat, the quantification of habitat 
becomes a direct surrogate for the species that will be taken.   
 
Therefore, the Service anticipates take incidental to the proposed action as the harm, injury, 
death, and capture of all juvenile and adult Central California tiger salamanders inhabiting the 
1.8 acres to be permanently lost by proposed construction and an indeterminate number 
inhabiting 45.9 acres to be temporarily disturbed by construction and O&M activities. Take of 
individuals at the mitigation site(s) through harm and capture is expected to be limited and rare 
and mainly result from monitoring activities of populations at the site and temporary disturbance 
from management activities.  
 
Upon issuance of the incidental take permit for the Rooney Ranch Wind Repowering Project 
HCP, incidental take associated with the HCP in the form of harm, capture, injury, and death of 
the Central California tiger salamander in the amount outlined above will become exempt from 
the prohibitions described under section 9 of the Act. 

San Joaquin kit fox 

The Service expects that incidental take of the San Joaquin kit fox will be difficult to detect or 
quantify because this mammal inhabits dens or burrows when it is not foraging, mating, or 
conducting other surface activity; the animal may range over a large territory; and it is primarily 
active at night. Therefore, the Service anticipates take incidental to the proposed action as the 
non-lethal harm of all San Joaquin kit foxes within the 45.9 acres of suitable habitat temporarily 
disturbed and the 1.8 acres of suitable habitat permanently lost within the action area. Take of 
individuals at the mitigation site(s) through non-lethal harm is expected to be limited and rare 
and mainly result from monitoring activities of populations at the site and temporary disturbance 
from management activities. The Service anticipates that no San Joaquin kit fox will be subject 
to incidental take in the form of death or injury resulting from Plan-related actions.  
 
Upon issuance of the incidental take permit for the Rooney Ranch Wind Repowering Project 
HCP, incidental take associated with the HCP in the form of harm of the San Joaquin kit fox in 
the amount outlined above will become exempt from the prohibitions described under section 9 
of the Act. 

California red-legged frog 

The Service anticipates that incidental take of California red-legged frogs will be difficult to 
detect due to its life history and ecology. Specifically, California red-legged frogs can be difficult 
to locate due to their cryptic appearance, and finding a dead or injured individual is unlikely due 
to their relatively small size. Losses of California red-legged frogs may also be difficult to 
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quantify due to seasonal fluctuations in their numbers, random environmental events, changes in 
water regime at their breeding ponds, or additional environmental disturbances.  
 
In instances in which the number of individuals that may be taken cannot be determined, the 
Service may quantify take in the amount of lost or disturbed habitat as a result of the project 
action; since take is expected to result from these effects to habitat, the quantification of habitat 
becomes a direct surrogate for the species that will be taken.   
 
Therefore, the Service anticipates take incidental to the proposed action as the harm, injury, 
death, and capture of all juvenile and adult California red-legged frogs inhabiting the 1.8 acres to 
be permanently lost by proposed construction and an indeterminate number inhabiting 45.9 acres 
to be temporarily disturbed by construction and O&M activities. Take of individuals at the 
mitigation site(s) through harm and capture is expected to be limited and rare and mainly result 
from monitoring activities of populations at the site and temporary disturbance from 
management activities. 
 
Upon issuance of the incidental take permit for the Rooney Ranch Wind Repowering Project 
HCP, incidental take associated with the HCP in the form of harm, capture, injury, and death of 
the California red-legged frog in the amount outlined above will become exempt from the 
prohibitions described under section 9 of the Act. 

Effect of the Take 

The Service has determined that this level of take is not likely to result in jeopardy to the 
Covered Species: Central California tiger salamander, San Joaquin kit fox, and California red-
legged frog. 

Reasonable and Prudent Measures 

The HCP identifies anticipated adverse effects to the Central California tiger salamander, San 
Joaquin kit fox, and California red-legged frog likely to result from the proposed action, and the 
specific measures that are necessary and appropriate to minimize those adverse effects.   

All necessary and appropriate measures to avoid or minimize effects resulting from 
implementation of this Plan have been incorporated into the Plan’s proposed conservation 
measures. Therefore, the Service believes the following reasonable and prudent measure is 
necessary and appropriate to minimize incidental take of the Covered Species: Central California 
tiger salamander, the San Joaquin kit fox, and the California red-legged frog: 

1) All conservation measures, as described in the HCP chapters below, and restated here in 
the Description of the Proposed Action section of this biological opinion, shall be fully 
implemented and adhered to in order to minimize impacts of incidental take of Covered 
Species:   

• Project Description (Chapter 2) 
• Conservation Strategy (Chapter 5) 
• Plan Implementation (Chapter 6) 
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Terms and Conditions 

In order to be exempt from the prohibitions of section 9 of the Act, the Applicant and the Service 
must ensure compliance with the following terms and conditions, which implement the 
reasonable and prudent measure described above. These terms and conditions are 
nondiscretionary. 

All the conservation measures in the HCP are hereby incorporated by reference as reasonable 
and prudent measures, and terms and conditions for the incidental take statement pursuant to 50 
CFR 402.14(i). Such terms and conditions are non-discretionary and must be undertaken for the 
exemptions under section 10(a)(1)(B) and section 7(o)(2) of the Act to apply. If the Applicant 
fails to adhere to these terms and conditions, the protection of the Permit, and section 7(o)(2), 
may lapse. The anticipated amount or extent of the incidental take and associated reporting 
requirements are described in the HCP and its accompanying section 10(a)(1)(B) permit.   

Salvage and Disposition of Individuals:  

Injured listed species must be cared for by a licensed veterinarian or other qualified person(s), 
such as the Service-approved biologist. Dead individuals must be sealed in a resealable plastic 
bag containing a paper with the date and time when the animal was found, the location where it 
was found, and the name of the person who found it, and the bag containing the specimen frozen 
in a freezer located in a secure site, until instructions are received from the Service regarding the 
disposition of the dead specimen. The Service contact person is the Coast Bay Division Chief of 
the Endangered Species Program at the Sacramento Fish and Wildlife Office at (916) 414-6623. 

CONSERVATION RECOMMENDATIONS 

Section 7(a)(1) of the Act directs Federal agencies to utilize their authorities to further the 
purposes of the Act by carrying out conservation programs for the benefit of endangered and 
threatened species. Conservation recommendations are discretionary agency activities to 
minimize or avoid adverse effects of a proposed action on listed species or critical habitat, to 
help implement recovery plans, or to develop information. The Service has no conservation 
recommendations for the proposed action considered in this biological opinion. 

REINITIATION—CLOSING STATEMENT 

This concludes formal consultation on the proposed issuance of a section 10(a)(1)(B) permit to 
implement the Rooney Ranch Wind Repowering Habitat Conservation Plan. As provided in 50 
CFR §402.16(a), reinitiation of consultation is required and shall be requested by the federal 
agency or by the Service where discretionary federal involvement or control over the action has 
been retained or is authorized by law, and: 

1) If the amount or extent of taking specified in the incidental take statement is exceeded; 

2) If new information reveals effects of the action that may affect listed species or critical 
habitat in a manner or to an extent not previously considered; 

3) If the identified action is subsequently modified in a manner that causes an effect to the 
listed species or critical habitat that was not considered in the biological opinion; or 
written concurrence, or 
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4) If a new species is listed or critical habitat designated that was not addressed by the HCP 
and may be affected by the identified action. 

In instances where the amount or extent of incidental take is exceeded, any operations causing 
such take must cease pending reinitiation. A reinitiated consultation shall take into consideration 
the assurances that the Applicant will receive in accordance with “No Surprises” regulations [50 
CFR §17.22(b)(5) and §17.32(b)(5)] as these are described in the HCP. 

If you have any questions regarding this biological opinion, please contact Senior Fish and 
Wildlife Biologist, Claudia Funari, claudia_funari@fws.gov or (916) 414-6646 or the Coast Bay 
Division Chief, Ryan Olah, ryan_olah@fws.gov or (916) 414-6623, at the letterhead address. 
 
 
  

mailto:ryan_olah@fws.gov
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