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38 “Pe%mittee” means Kaheawa Wind Power, LLC.

39 “PI llj Area” means the lands upon which the permit authorizes ir
Covered Species

These lands are des

ribed in Appendix 1 of the HCP.

3.10 “Ta ;e” means to harass, harm, pursue, hunt, shoot, wound, kill, t1

. icidental take of
d the lands to which the HCP’s conservation and mitigation measures apply.

ap, caplure, or

collect any listed or|intisted Covered Species. Harm means an act that actually Kills or injures a

member of a Covergd Species, including an act that causes significant habitat mo
degradation where it actually kills or injures a member of a Covered Species by s
impairing essential behavioral patterns, including breeding, feeding or sheltering.

3.11 “Unforeseen Circumstances” means changes in circumstances af
species or geograph c area covered by a conservation plan that could not reasonah
anticipated by plan developers and FWS/DLNR at the time of the HCP’s negotiat
development, and that result in a substantial and adverse change in the status of th
Species. i‘
|

3.12 “Unl
population segment

nf a vertebrate species) that is not listed as endangered or thre
the ESA, including p '

roposed, candidate and other species.

4.0 ()BLIGATII?NS OF THE PARTIES
4.1 Obli#;itions of Permittee.
4.1.1 | General
i1(21) Chapter V of the HCP identifies impacts to Covered
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As identified in Chapter V of the HCP, the Permittees are to p
measures to avoid, mipimize and monitor those impacts to Covered Species during

n, as identified in Chapters V and VI of the HCP, the Permittd
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( Permittee will pay the mitigation obligations describe
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3.8 “Permittee” means Kaheawa Wind Power, LLC.

3.9  “Plan Area” means the lands upon which the permit authorizes in¢idental take of
Covered Species and the lands to which the HCP's conservation and mitigation mpasures apply.
These lands are des ﬁbed in Figure 1 of the HCP.

3.10 “Take” means to harass, harm, pursue, hunt, shoot, wound, kill, trdp, capture, or
collect any listed orﬂ.mhsted Covered Species. Harm means an act that actually kills or injures a
member of a Covered Species, including an act that causes significant habitat mocflﬁcation or
degradatlon where it hctually kills or injures a member of a Covered Species by significantly
impairing essential ?haworal patterns, including breeding, feeding or sheitering.

311  “Unfi ireseen Circumstances® means changes in circumstances affecting a
species or geographi¢ area covered by a conservation plan that could not reasonably have been
anticipated by plan 'Velopers and FWS/DLNR at the time of the HCP’s negotiation and

development, and th, fresult in a substantial and adverse change in the status of the Covered
Species. :

3.12 “Unligjted Species” means a species (including a subspecies, or a distinct
population segment df a vertebrate species) that is not listed as endangered or tMeaJtened under
the ESA, including p :oposed, candidate and other species.

40  OBLIGATIONS OF THE PARTIES

tions of Permittee.
}.General

(a) Chapter V of the HCP identifies impacts to Covered $pecies from
Covered Activities. Al ideniified in Chapter V of the HCP, the Permittees are to perform
measures to avoid, minimize and monitor those impacts to Covered Species during the Covered
Activities. In addition, as identified in Chapters V and VI of the HCP, the Permittegs will

undertake mitigation measures and implement a monitoring program in order to asspre that
potential effects on Coyvered Species are mitigated to the maximum extent practicable. As
identified in Chapter VI of the HCP, the Permittees will engage in monitoring and afaptive
management. The Permittee’s activities under the HCP will be subject to Service review and
approval as described 'h the HCP.

1¢ns assigned

Permittee will pay the mitigation obligations described in

itt{LOC)

LOC™), (3) a

Letter of Credit posted|in the amount of $500,000 (“Mitigation LOC"); and (4) a Guaranty
third-party equity holders in the project. Except as provided in
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litigation L.OC shall be renewed each year for the full amount
ject. If the amount of the Mitigation LOC is decreased or inc
in (d), it shall be renewed at the revised level until the amount

nt, in accordance with the HCP, the amounts of the LOCs maj

>ction.

(d) FWS, DLNR and Permittee shall review the amount
nal meetings held pursuant to Chapter VI, Implementation, o]

ed during the annual meetings. If unmitigated Notably Highe
ng any given year or cumulatively, then Permittee shall incre
ation LOC to §1 million. If unmitigated Notably Higher Tal
;or thereafter, the Parties agree during the annual meeting to
2ation LOC based on the amount of mitigation funds already
itigation obligation of $3.76 million for the project. If FWS

n pursuant to this paragraph, FWS/DLNR may require an ing
int. FWS/DLNR will consider the following factors in deci
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of $3.76 million and $1 million; financial condition of Permittee; and Permittes’s istory of

lfltitm obligations.
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® If the issuing bank of any LOC provided to satisfy m
Implementing Agreement elects not to renew a LOC, and Pe
eplacement LOC, DLNR as beneficiary is entitled to draw the
[LOC to fund mitigation obligations under this agreement.

The Guaranty Agreement provided by Permittee shall be for the

$3.76 million, which is the total amount of estimated costs of all mitigation
ires, including contingency funds, that may be expended for all four species
P, as described in Appendix 11 to the HCP. In no cvent shall the Guaranty
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g incidental take by Permittee of each Covered Species resul
Covered Lands.

on the status

- and Contingency LOC no later than three (3) months prior fo their
dates. No later than 30 days prior to such expiration date(s), Permittee will

new LOCs
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4.2.1
permits will take effect for Covered Species at the time the permits are issued.

4.2.2 || “No surprises” assurances. Provided that Permittee has ¢4
its obligations under the HCP, this agreement, and the permits (including any prov
changed circumstancgs, adaptive management, or any other contingency measures
in the HCP), FWS/DILNR can require Permittee to provide mitigation beyond that

Surprises” regulatio é at 50 C.F.R. §§ 17.22(b)(5), 17.32(b)(5).

4.3
FWS/DLNR make a inding of Unforeseen Circumstances, during the period necey
determine the nature and location of additional or modified mitigation, Permittee v

contnbutmg to appregiably reducing the likelihood of the survival and recovery of

species. 1

50 INCORPORATION OF HCP

The HCP and each oflits provisions are intended to be, and by this reference are ing
herein. In the event of any direct contradiction between the terms of this agreemer]
HCP, the terms of thlsf agreement will control. In all other cases, the terms of this 4
the terms of the HCP 1iwill be interpreted to be supplementary to each other.

60  MONITORING AND REPORTING
6.1 Plann ed period reports. As described in the HCP, Permittee will s

periodic reports descr1b1ng its activities and results of the monitoring program prov
HCP. ‘

6.2  Otherlr
FWS/DLNR, any addjti
the HCP that is reque
conditions of the perm
being fully implemen

reports. Permittee will pr0v1de within 30 days of being reqj

:ted by FWS/DLNR for the purpose of assessing whether the
11ts and the HCP, including the HCP’s adaptive management
I:f:d

6.3

a responsible company

Certif ¢at10n of reports. All reports will include the following cer]

I certify that tg
persons involy

}
[

2d in the preparation of this report, the information submitted

official who supervised or directed preparation of the report

the best of my knowledge, after appropriate inquiries of all 1

Permit coverage. The permits will identify all Covered Spgcies. The

ymplied with
isions for

provided for

provided for
in the HCP only und I Unforeseen Circumstances, and only in accordance with the

CGNO

Interil m obligations upon a finding of Unforeseen Circumstances. If

sary 1o

bill avoid

the affected

orporated
t and the
agreement and

ubmit
ided for in the

lested by

onal information in its possession or control related to implementation of

terms and
plan, are

ification from

elevant

accurate and complete.

6.4  Monitoring by FWS/DLNR. FWS/DLNR may conduct inspection

is true,

8 and

monitoring in connection with the permits in accordance with their regulations. (See 50 C.F.R.

§13.47).




70 CHANGED

CIRCUMSTANCES

7.1 Gene

_al

(a) Chap ér VI of the HCP identifies Changed Circumstances. The Permiitee shall
carry out the responses identified in that chapter, including coordination with FWS$/DLNR and

other agencies as ap i‘opriate

(b) The ames acknowledge that, notwithstanding the assurances prov
Section 4.2 herein, fi ture modifications to mitigation that are specifically contemp

ded by
lated under the

HCP and this agreement may require adjustments in the mitigation program set fofth in the HCP

as of the effective da E: including Adaptive Management changes in the Plan Areal

Section 4.2. In particular, mitigation actions related to Changed Circumstances an.

Such

to changes in

changes are part of p operating conservation program, and do not violate the ass:gances of

mitigation dertving fti rom Adaptive Management of the Plan Area remain the respo
Permittee in accorda:nce with the responsibilities under the HCP and this agreemer

sibility of the
t and do not

violate the assurances of Section 4.2. Notwithstanding the foregoing, the Parties further

acknowledge that such modifications to the mitigation program described in the H
require funding in addltlon to that set forth in the HCP.

7.2  Notifi Eatwn of Changed and Unforeseen Circumstances

7.2.1 Permittee-initiated response to Changed Circumstances. Permif
notice to FWS/DLNR| within seven days after learning that any of the Changed Ciy
listed in Chapter VI of the HCP has occurred. As soon as practicable thereafter, b
30 days after learninglof the Changed Circumnstances, Permittee will modify its act
manner described in Chapter VI of the HCP to the extent necessary to mitigate the
Changed Circumstandes on Covered Species, and will report to FWS/DLNR on its
Permittee will make such modifications without awaiting notice by FWS/DLNR.

7.2.2 FWS/DLNR-initiated response to Changed Circumstances. If F
determine that Changed Circumstances have occurred and that Permittee has not re
accordance with Chapter VI of the HCP, FWS/DLNR will so notify Permittee and
Permittee to make th \reqmred changes. Within 30 days after receiving such notice:,

will make the require
provided for in the H

@)
endangered or threaten
Plan Area. The Parti
authorize any take, or
which are listed as en

subsequent to the Effective Date. When and if a species that is not a Covered Spec

under ESA or a Liste

'P, and hence do not constitute Unforeseen Circumstances or

wThe Parties acknowledge that the HCP covers four species li

changes and report to FWS/DLNR on its actions. Such chal

ed under the ESA which have been found or are likely to be

(P shall not
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cumstances

It no later than
jvities in the
effects of the
actions.

WS/DLNR
sponded in
will direct
Permittee
nges are
require

sted as
found in the

s further acknowledge that the HCP, this agreement and the germits do not
violation of the ESA, with respect to species other than Covered Species

angered or threatened, or with respect to species which are listed

es 1s listed

Species other than a Covered Species in the Plan Area is found to be




affected by the Projedt, the Parties shall follow the procedures of this Section incly
necessary, amendments to the permits.

(b

proposed for listing under ESA during the term of this agreement, including a prog
on an emergency basis, and FWS/DLNR determine that the species may be affecte
Covered Activities, ;?WS/DLNR shall notify the Permittee of the proposed listing

feasible. Similarly, PfWSﬂ)LNR shall notify the Permittees if other Listed Species

be present in the Pl

(c)

on the species identi

potential effect.

(d)

affect the species, or

Activities will not affei:ct the species, the Parties shall meet and confer in order to de

appropriate response.

(e)

feasible modifications in the Adaptive Management program or minor adjustments
Covered Activities can be used to assure that the Covered Activities do not result in take,
jeopardy or adverse E{Ldiﬁcation of designated critical habitat of the species, the Pg

implement those chaniges and no amendment to the HCP, this agreement or the pen
necessary. If FWS/DINR determines after consultation with Permittee that more s

modifications are nec
designated critical ha

8.0  ADAPTIVE MANAGEMENT

8.1 Adapti\?/e management. Parties will implement the adaptive manag

provisions in Chapter

are necessary to achieye the HCP’s biological goals and objectives or to respond to
results or new scientifi¢ information as provided for in the HCP.

8.2  FWS/DLNR-initiated adaptive management. If FWS/DLNR dete
one or more of the adaﬁutive management provisions in the HCP have been triggered
Permittee has not changed its management practices in accordance with Chapter VI
FWS/DLNR will so notify Permittee and will direct Permittee to make the required
Within 30 days afier receiving such notice, Permittee will make the required change
to FWS/DLNR on its actions. Such changes are provided for in the HCP, and hence

constitute Unforeseen

provided in this section.

|
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ding, if
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s early as
are found to

The Permittee shall evaluate the potential effect of the Coveted Activities

ed in paragraphs (a) and (b) above, based on the HCP, the information
developed through thF ongoing management of the Plan Area and other relevant information, and
the Permittee shall inform FWS/DLNR in writing of its determination with regard fo such

iIf the Permittee notifies FWS/DLNR that the Covered Activ

ties may

fFWS/DLNR disagree with the Permittee’s determination that the Covered

rvelop an

élf FWS/DLNR determine, after consultation with the Permitlee, that

ssary in order to avoid take, jeopardy or adverse modificatio

VI and Appendix 10 of the HCP when changes in managemet

Cilircumstances or requite amendment of the permit or HCP, e

in the
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tbstantial
of
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pursuant to Section 12,1 of this agreement, or in the event that the amendment requ
documentation, by standard amendment,

res NEPA
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rmine that
and that

of the HCP,
changes.

s and report
do not
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8.3  No reduction in conservation benefit. Permittee will not impiemg

management changes|that may result in less mitigation than provided for Covered

the original terms of qhe HCP, unless FWS/DLNR first provide written approval.
money spent on mitigggation may be less than the estimated amounts included in Apj
the HCP, provided the mitigation is sufficient to provide a net conservation benefit

species. Permiitee may propose any such adaptive management changes by notice

FWS/DLNR, specifying the adaptive management modifications proposed, the bas|
including supporting|data, and the anticipated effects on Covered Species, and othe
F' Within 120 days of receiving such notice, FWS/DLNR wi

environmental impac

nt adaptive
Species under
['he amount of
bendix 11 of
to the

0

is for them,

r

1 either

approve the proposed|adaptive management changes, approve them as modified by FWS/DLNR,

or notify Permittee that the proposed changes constitute permit amendments that
reviewed under Secti #n 12.2 of this agreement.

st be

8.4 No in('irease in take. This section does not authorize any modifications that

would result in an ingrease in the amount and nature of take, or increase the impac

s of take, of

Covered Species beyond that analyzed under the original HCP and any amendments thereto.

Any such modification must be reviewed as a permit amendment under Section 12.

agreement.

9.0 FUNDING

P of this

Permittee warrants that it has, and will expend, such funds as may be necessary to fulfill its

obligations under the

CP. Permittee will promptly notify FWS/DLNR of any material change

in Permittee’s financial ability to fulfill its obligations. In addition to providing any such notice,
Permittee will provid¢ FWS/DLNR with a copy of its annual report each year of the permits, or

with such other reasonably available financial information that the Parties agree wi
adequate evidence of Rermittee’s ability to fulfill its obligations.

100 EFFECTIVE|DATE AND TERM

provide

10.1 Effectivi’e date and term of the agreement. This agreement and the HCP will
become effective on thie date that FWS/DLNR issue the respective permits. This agreement, the
HCP and the permits will remain in effect for a pertod of twenty (20) years from isspance of each

original permit, excep t; as provided below.

10.2 Permit jsuspension or revocation. FWS/DLNR may suspend or revpke the

respective permits for cause in accordance with the laws and regulations in force at

the time of

such suspension or revocation (50 C.F.R. §§13.27, 13.28) except that FWS/DLNR may revoke
the permits based on adetermination that the continuation of the permitted activity would be

likely to jeopardize the|continued existence of the Covered Species only if the FWS

not been successful inremedying the situation in a timely fashion through other me
provided in the No Surprises rule, 50 C.F.R. §§17.22(b)(5), 17.32(b)}(5).

10.3 Relinquishment of the permits.

‘DLNR have
5 as

10.3.1 Generally. Permitiee may relinquish the permits in accordance with the
regulations of FWS/D]JNR in force on the date of such relinquishment. (These regulations
currently are codified af 50 C.F.R. §13.26). Notwithstanding relinquishment of the permits,

8

I
i
I
i
I
1




e =

|
Permittee will be required to provide post-relinquishment mitigation for any take g
Species that FWS/DLNR determine will not have been fully mitigated under the H
time of relinquishment. Permittee’s obligations under the HCP and this agreement
until FWS/DLNR notify Permittee that no post-relinquishment mitigation is requir
post-relinquishment rhitigation required by FWS/DLNR is completed. Unless the
otherwise, FWS/DLNR may not require more mitigation than would have been prg
Permittee had carried out the full term of the HCP.

10.3.2 Procedure for relingnishment. If Permittee elects to relinquish th
e fuil term of the HCP, Permittee will provide notice to FWS§
least 120 days prior tp the planned relinquishment. Such notice will include a staty

before expiration of '

detailing the nature and amount of take of all Covered Specics, the mitigation prov
species prior to relinguishment, and the status of Permittec’s compliance with: all o

f Covered
CP by the
will continye
ed, or that all
Partics agree
vided if

le permits
/DLNR at

s report

ided for those
her terms of

the HCP. Within 120/days after receiving a notice and status report meeting the requirements of

this paragraph, FWS

DLNR will give notice to Permittee stating whether any post-

relinquishment mitigation is required and, if so, the amount and terms of the mitig
basis for the FWS/DI
mitigation is required, all obligations assumed by the Partics under this agreement
upon the FWS/DLNR issuance of such notice. If Permittee disagrees with the FW
determination, the Parties may choose to use the dispute resolution procedures des
Section 13 of this agreement. Permittee will continue to carry out its obligations u
until any such disputg|is resolved. If the Parties are unable to agree, FWS/DLNR
final authority to deterimine whether Permittee is required to provide post-relinquis
mitigation.

1

10.3.3 Extens
all applicable laws, t
FWS/DLNR in force
will so notify FWS/D
expire. Extension of
same amount of time,
extension.

]

110 LAND TRANSACTIONS

11.1  Acquis
permits limits Permitt
not be covered by the

of this agreement. |

11.2 Dispos
with regulations in fon
ownership or control g
amendment of the pert
transfers of Covered L
12.1 of this agreement

Covered Land will require prior approval by FWS/DLNR

if:

;ion of the permits. Upon agreement of the Parties and comp
: permits may be extended beyond their initial terms under re
n the date of such extension. If Permittee desires to extend t]
_NR at least 180 days before the then-current terms are sched|
he permits constitutes extension of the HCP and this agreeme
subject to any modifications that FWS/DLNR may require at

ition of land by Permittee. Nothing in the agreement, the H
?%e’s right to acquire additional lands. Any lands that may be acquired will
permits except upon amendment of the permits as provided iy Section 12.2

its in accordance with Section 12.2 of the agreement, except
ds may be processed as minor modifications in accordance

ion, and the

NR conclusions. [f FWS/DLNR determine that no post-relinfjuishment

ill terminate
/DLNR
ribed in
der the HCP

liance with
pulations of
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nled to

nt for the
the time of
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te at the time of transfer (50 C.F.R. §13.25). Permittee’s trangfer of

d an
that
with Section




th and, prior to

transfer, FWS/DLN have determined that transfer will not compromise the effectiveness of the
HCP based on adequate commitments by that agency regarding management of such land;

(b) \ d will be transferred to a non-federal entity that has entered|into an
agreement acceptablg to FWS/DLNR (e.g. an easement held by the County of Mati with
FWS/DLNR as third-party beneficiaries) to ensure that the lands will be managed {in such a

manner and for such|duration so as not to compromise the effectiveness of the HCP;

(c) Thel d will be transferred to a non-federal entity that, prior to completion of the
land transaction, has lagreed to be bound by the HCP as it applies o the transferred land and has
obtamed an incident l take perlmt/hcense followmg normal permit procedures covering all

(d) FWS/DLNR determine that the amount of land to be transferred w1l$hnot have a

materal impact on thg ability of the Permittee to comply with the requirements of
the terms and conditi 'ns of the permits.

12.0. MODIFICA | ONS AND AMENDMENTS

12.1 Mino inodiﬁcations.

{(a) Mmor modifications to the HCP shall not require amendment
agreement or the permhs

(b)

Mlnor modifications are modifications to the HCP of a minof

¢ HCP and

of the

or technical

nature where the effect on Covered Species and levels of incidental take are not significantly
different than those described in the HCP as originally adopted. Minor modifications to the HCP

which would not requite amendment of the permits may include modifications that

€ minor in

relation to the HCP and to which FWS/DLNR agree. They include, but are not limited to,
cofrections of typographic, grammatical, and similar editing errors that do not changde the

intended meaning; co

previously approved changes in the permits or HCP; and minor changes to survey,

reporting protocols. ARy other modifications to the HCP will be processed as amen

accordance with Secti n 12.2.

(c) ;ny Party may proposed minor modification of the HCP or th|

by providing notice to 4l other Parties. Such notice shall include a statement of the 1

the proposed modificat on and an analysis of its environmental effect, including its e
operations under the H P and on Covered Species.

(d) he Parties will use best efforts to respond to proposed modifi
within 60 days of receipt of such notice. Proposed modifications will become effecti
other Parties’ written a proval If, for any reason, a receiving Party objects to a prop

modification, it must b Lprocessed as an amendment of the permits in accordance with

ection of any maps or exhibits to correct errors in mapping of to reflect

onitoring or
Iments in

15 agreement
eason for
ffects on

cations
ve upon all
hsed

subsection 12.2 of thls ection. FWS/DLNR will not propose or approve minor modifications to
the HCP or this agreem nt if FWS/DLNR determine that such modifications would rgsult in (i)

operations under the HCP

10

P that are significantly different from those analyzed in conn

sction with




the original HCP, (it
from those analyzed i
connection with the

) adverse effects on the environment that are new or signific
n connection with the original HCP, or (iii} additional take r
(prlgmal HCP.

12.2  Stand

(a) . Standard amendments to the HCP are any amendments not
minor modifications| Standard amendments to the HCP shall require an amendme
agreement and 1o the permits.

, I

(b)  The Parties anticipate that amendment of the permits will be treated
permit applications, ]:iursuant to applicable legal requirements under the ESA, NE
Chapter 195D and applicable regulations. Such applications typically will require
revised Habitat Consgrvation Plan, a complete permit application form with approj
revised 1mplementat1(!?n agreement, and may require environmental review docume
in accordance with NEPA. However, the Parties acknowledge that specific docum

requirements may varpr based on the nature of the amendment.

#ard Amendment

13.0 REMEDIES, }ENF ORCEMENT AND DISPUTE RESOLUTION

13.1  In gen
otherwise available tq|

|

132 No maj

other person for any b
mandatory or discretio
arising from this agreg

reach of this agreement, any performance or failure to perfo
jment

13.3 Injunct
Species are unique ang

ensure compliance Wld’l the terms of this agreement.

13.4 Enforc%ment authority of the United States. Nothing contained in
rﬁ limit the authority of the United States government to seek
f‘ erwise fulfill its enforcement responsibilities under the ESA

agreement is intended
criminal penalties or o
applicable law.

I

13.5 Disputc
implementation of, co
may arise from time to
disputes, using the infa
procedures upon which
determines that circum
complete the informal ¢

iwlspute resolution.

l
13.5.113

11

éral. Except as set forth below, each Party shall have all rem)
lenforce the terms of this agreement, the permits and the HCP.

netary damages. No Party shall be liable in damages to any

tive and temporary relief. The Parties acknowledge that the
i that therefore injunctive and temporary relief may be appro

hance W1th or termination of this agreement, the HCP and
1me The Parties agree to work together in good faith to resq
rmal dispute resolution procedures set forth in this section, or
|the Parties may later agree. However, if at any time any Parf
itances S0 warrant, it may seek any available remedy without

nformal dispute resolution process . Unless the Parties agree
another dispute resolutlmn process, or unless an aggrieved Party has initiated adminig

a%ntly different
ot analyzed in

treated as

nt to this

as original
A, HRS
submittal of a
priate fees, a
nts prepared
entation

dies

other Party or
a

dnary obligation imposed by this agreement or any other caugljof action

Covered
riate to

this
civil or
or other

the permits
lve such
such other

y .
waiting to

> upon
trative




|
proceedings or suit
process to attempt td
that may have been
remedies it proposes

]

other time as may be
information provided

m tederal court as provided in this section, the Parties may usg

(@

riolated, the basis for contending that a violation has occurre(

(b

resolve disputes:
The aggrieved Party will notify the other Parties of

to correct the alleged violation.

agreed, to respond. During this time it may seek clarificatio

any information the

due, representatives
in good faith toward
timetable to seek sug

and, if a dispute reso
remaining issues thr

14.0 MISCELLANEOUS PROVISIONS

14.1
make any Party to this

142 Notice!

delivered personally t
deposit in the United
addressed as follows,
other Parties in writin

provided that they are
so that they are receiy

Assistant Reg
U.S. Fish and
911 N.E. 11"

Portland, Oreg

Telephone:
Telefax;

Chairman of the Board
Department of

P.O. Box 621

Honolulu, Hav

Telephone:
Telefax:

ugh that process.

available to it that may be responsive to such inquiries.

' (©

(d)

ution process is agreed upon, will make good faith efforts to

No pqrtnershlp Neither this agreement nor the HCP shall make of

$ agreement the agent for or the partner of any other Party.

=s Any notice permitted or required by this agreement shall
o the persons listed below, or shall be deemed given five (5)

br at such other address as any Party may from time to time

fed within the specified deadlines.

lpnal Director
Wildlife Service
Ave.

on 97232-4181
503-231-6159
503-231-2019

=

]

Land and Natural Resources
Jaii 96809

808-587-0400
808-587-0390

12

The Party alleged to be in violation will have 30 days, or such

in the initial notice. The aggrieved Party will use its best ef]

Within thirty (30) days after such response was proy
of the Parties having authority to resolve the dispute will mee
a solution satisfactory to all Parties, or will establish a specifi
h a solution.

Lg Notices may be delivered by facsimile or other electronic
lalso delivered personally or by certified mail. Notices shall

e the following

the provision
l, and the

n of the
forts to provide

rided or was
t and negotiate
Ic process and

If any issues cannot be resolved through such negotcjitlons, the
Parties will consider J]non-bmdmg mediation and other alternative dispute resoluti

processes
resolve all

be deemed to

be in writing,

Hays after

States mail, certified and postage prepaid, return receipt requested and

q

specify to the
means,
be transmitted




Kaheawa Wind Power, LL.C

1043 Makawao Avenue, Suite 208
Makawao, Hawaii 96768
Telephone: || 808-572-3011
Telefax: 808-572-8378

constitutes the entir

14.3 Entige agreement. This agreement, together with the HCP and the permits,

lagreement among the Parties. It supersedes any and all other agreements,

either oral or in writing, among the Parties with respect to the subject matter heredf and contains

all of the covenants and agreements among them with respect to said matters, and

each Party

acknowledges that no representation, inducement, promise or a reement, oral or dtherwise, has
=]

been made by any o
herein.

her Party or anyone acting on behalf of any other Party that i

not embodied

144  Elect d officials not to benefit. No member of or delegate to Copgress and no
member of the Hawaii State Legislature shall be entitled to any share or part of this agreement,

may arise from it.

FWS/DLNR is subjeg
appropriated funds.
obligation, appropriat
Hawaii. The Parties
expend any federal of state agency’s appropriated funds unless and until an author
that agency afﬁtmatiiely acts to commit to such expenditures as evidenced in writ

't to the requirements of the Anti-Deficiency Act and the ava

14.6 Dupli ate originals. This agreement may be executed in any numH

I bility of funds. Implementation of this agreement and the HCP by

lability of

Nothing in this agreement will be construed by the Parties to require the
ion, or expenditure of any money from the U.S. Treasury or the State of
cknowledge that FWS/DLNR will not be required under this|agreement to

zed official of
ng.

er of

duplicate originals. A complete original of this agreement shall be maintained in the official

records of each of the|Parties hereto.

14.7 No thi 'rd-party beneficiaries. Without limiting the applicability of

rights granted

to the public pursuant|to the ESA or other federal law, or Chapter 195D HRS or any other state

law, this agreement shall not create any right or interest in the public, or any memb
a third party beneficiary hereof, nor shall it authorize anyone not a Party to this agr

er thereof, as
eement 1o

maintain a suit for personal injuries or damages pursuant to the provisions of this agreement.

The duties, obligations and responsibilities of the Parties to this agreement with res
parties shall remain as imposed under existing law.

14.8 Relatianship to the ESA and other authorities. The terms of this
shall be governed by and construed in accordance with the ESA, Chapter 195D HR|
applicable federal andistate law. In particular, nothing in this agreement is intendeg
authority of FWS/DLNR to seek penalties or otherwise fulfill their responsibilities
ESA and HRS Chapter 195D. Moreover, nothing in this agreement is intended to [
diminish the legal obl{%ations and responsibilities of FWS or DLNR as agencies of

state government, res ;bctively. Nothing in this agreement will limit the right or ob]
any federal agency to gngage in consultation required under Section 7 of the ESA o
federal law; however, iit is intended that the rights and obligations of Permittee undg

| 13

pect to third

pgreement

S, and

| to limit the
inder the

mit or

the federal or
igation of

I other

r the HCP




and this agreement w111 be considered in any consultation affecting Permittee’s uge of the
Covered Lands. j

149 Refe nees to regulations. Any reference in this agreement, the HICP or the
permits to any regulation or rule of FWS/DLNR shall be deemed to be a reference to such
regulation or rule in i¢xistence at the time an action is taken.

14.10 Applj%cable laws. All activities undertaken pursuant to this agreement, the HCP,

or the permits must be in compliance with all applicable state and federal laws an rcgulations.'
!

14.11 Succe sors and assigns. This agreement and each of its covenants|and
conditions shall be b!E'ldmg on and shall inure to the benefit of the Parties and their respective

successors and assigns. Assignment or other transfer of the permits shall be goverhed by
FWS/DLNR regulations in force at the time of assignment or transfer.

IN WITNESS WHE iEOF, THE PARTIES HERETO have executed this Implemepting

Agreement to be in e \‘ect as of the later date that FWS or DLNR issues its permit.

Q—Q/ Date 3 ;!_)"EL

Deputy Reglo Director

United States F}lsh and Wlldhfe Service
Portland, 0

BY %\# Date  MAR 08 2006
W Chairman of t ¢B |

ard
Department of |La U @al Resources

State of Hawal \1

BY

g Date ! "Mm/" Af‘
Paul Gaytior, ﬂ?s\sﬂdent
Kaheawa Wind Power, LL.C
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